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PREFACE. 



The author of the following treatise believes its 
object and plan to be novel. He lias met with no 
work, whence he could derive assistance. He does 
not doubt, that many imperfections may be found 
in it, which he has lumself been unable to detect or 
remedy. The learned and candid reader will appre- 
ciate the diflSculties attending the undertaking, and 
make every reasonable allowance. 

Every American lawyer must feel the utility of re- 
ducing to system, the principles and practice of our 
National Jurisprudence, of tracing them up to their 
constitutional source, and of exhibiting, in a succinct 
manner, the general origin, and uniform harmony, of 
the whole. If the writer has succeeded in laying the 
foundation for a work of this kind, he will be satisfied; 
leaving to more competent hands, the completion of 
a task, which must greatly aid in the diffusion of 
knowledge, on subjects of the highest importance, and 
most extensive application. 

Philadelphia, Xcmember 11th, 18SS. 
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CHAPTER I. 



SUPREME COURT— ORGANIZATION. 

The Constitution provides in the 1st article, (sect. 
8, 9.) that Congress shall have power to constitute 
tribunals inferior to TTie Supreme Court: and directs 
in the 3d article, (sect. 1, 1.) That the judicial power 
of the United States shall be vested in one Supreme 
Courts and in such inferior Courts as Congress may, 
from time to time, orddn and establish. The organ- 
ization of this Court, in relation to the number of its 
Judges, the places and periods of its session, ^c. are 
provided for by the act of Congress, of September 
24th, 1789, commonly called the Judicial Act, and 
other acts subsequently passed. 

By the 1st sect, of the act of September 24th, 1789, 
the Supreme Court shall consist of a Chief Justice and 
five Associate Justices, any four of whom shall be a 
quorum, and shall hold, annually, at the seat of go- 
vernment, two sessions; the one commencing the first 
Monday of February, and the other the first Monday 
of August. And the Associate Justices shall have pre- 
cedence according to the date of their commissions, or 
when the commissions of two or more of them bear 
date on the same day, according to their respective ages. 

B 



10 SUPREME COURT. 

But by the act of April 89, 1808, sect. 1. the Su- 
preme Court shall be bolden by the Justices thereof, 
or any four of them, at the city of Washington, and 
shall have one session in each and every year, to com- 
mence on the first Monday of February, annually; and 
if four of the said Justices shall not attend within ten 
days after the time hereby appointed for the commence- 
ment of the said session, the business of the said 
Court shall be continued over till the next stated ses- 
sion thereof; prmided always^ that any one or more 
of the said Justices, attending as aforesaid, shall have 
power to make all necessary orders touching any suit, 
action, writ of error, process, pleadings, or proceed- 
ings returned to the said Court or depending therein, 
preparatory to the hearing trial, or decision of such 
action, suit, appeal, writ of error, process, pleadings, 
or proceedings. 

The 8d section enacts, that it shall be the duty of 
the Associate Justice resident in the fourth circuit 
formed by this act, (Maryland and Delaware) to at- 
tend at the city of Washington, on the first Monday of 
August next, and on the first Monday of August, each 
and every year thereafter, who shall have power to 
make all necessary orders touching any suit, action, 
appeal, writ of error, process, pleadings, or proceed- 
ings ; and that all writs and process may be returna- 
ble to the said Court, on the said first Monday in Au- 
gust, in the same manner as to the session of the said 
Court, herein before directed to be holden on the 
first Monday in February ; and may also bear teste on 
the said first Monday in August, as though a session 
of the said Court was holden on that day. And it 
sliall be the duty of the clerk of the Supreme Court 
to attend the said Justice on the said first Monday in 
August in each and every year, who shall make due 
entry of all such matters and things as shall or may be 
ordered as aforesaid by the sdd Justice. And at each 

t 
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and every such August session, all actions, pleas, and 
other proceedings relative to any cause, civil or crimi- 
nal, shall be continued over to the ensuing February 
session. 

By the act of February 24th, 1807, sect. 5. the Su- 
preme Court of the United States shall hereafter consist 
of a Chief Justice and six associates; any law to the con- 
trary notwithstanding. And for this purpose, there 
shall be appointed a sixth Associate Justice, to reside 
in the seventh circuit, (Kentucky, Tennessee, and 
Ohio,) whose duty it shall be, until he is otherwise al- 
lotted, to attend the Circuit Courts of the said seventii 
circuit, and the Supreme Court of the United States, 
and who shall take the same oath, and be entitled to 
the same salary as arc required o^ and provided for, 
the other Associate Justices of the United States. 

The 6th section of the act of September 24th, 1789, 
provides that the Supreme Court may, by any one or 
more of its Justices being present, be adjourned from 
day to day, until a quorum be convened : and though 
one of the Justices should be dead, it seems four 
would constitute a quorum. (a) 

By sect. 8, their oath or affirmation is prescribed : 
and by sect. 7* the Court is authorized to appoint a 
clerk, who is to take an oath or affirmation, and to 
give bond with sureties. 

The act of May 8, 1792, sect. 12. provides that all the 
records and proceedings of the Court of Appeals here- 
tofore appointed, previous to the adoption of the pre- 
sent Constitution, shall be deposited in the office of the 
clerk of the Supreme Court of the United States, who 
is thereby authorized and directed to give copies of all 
such records and proceedings to any person requiring 
and paying for the same, in like manner as copies of 
the records and other proceedings of the said Court, 

(ff) Pollard T. D wight. 4 Cranch»421. 
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are by law directed to be given ; which copies shall 
have like faith and credit as all other proceedings of 
the said Court. 

By the 7th sect, of the act of February SSth, 1799, 
whenever, in tlie opinion of the Chief Justice, or in 
case of his death, or inability, of the senior Associate 
Justice of the Supreme Court of the United States, a 
contagious sickness shall render it hazardous to hold 
the next stated session of the said Court at the seat of 
government, it shall be lawful for the Chief, or such 
Associate Justice, to issue his order to the marshal of 
the district within which the Supreme Courtis by law to 
be holden, directing him to adjourn the said session of 
the said Court to such other place within the same 
or an adjoining district, as he may deem convenient, 
and the said marshal shall thereupon adjourn the said 
Court, by making publication thereof in one or more 
public papers, printed at the place by law appointed 
for holding the same, from the time he shall receive 
such order until the time by law prescribed for com- 
mencing the said session. And the District Judges 
shall respectively, under the same circumstances, have 
the same power, by the same means, to direct adjourn- 
ments of the District and Circuit Courts, within their 
several districts, to some convenient place within the 
same respectively. 
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CHAPTER II. 

SUPREME COURT— ORIGINAL JURISDICTION. 

• 

The constitution expressly defines and fixes the 
original jurisdictioii of the Supreme Court, by declaring 
the cases in which it shall take original jurisdiction ; 
and that in others it shall take appellate jurisdiction.(aj 
Congress may, by le^slative enactment, enforce the 
provisions of the constitution on this head ; but it can- 
not assign to the Supreme Court original jurisdiction 
in any case in which it is not vested in that Court by 
the Constitution.(() 

The provisions of the constitution that relate to the 
original jurisdiction of the Supreme Court, and the 
judicial power of the United States, are the following. 

Art. III. Sec. 1, 1. The judicial power of the Uni- 
ted States shall be vested in one Supreme Court, and 
in such inferior Courts as congress may, from time to 
time, ordain and establish. 

Sec. s, 1. The judicial power shall extend to all 
cases in law and equity, arising under this constitution, 
the laws of the United States, and treaties made, or 
which shall be made under their authority ; to all cases 
affecting ambassadors, other public ministers and con- 
suls ; to all cases of admiralty and maritime juris- 
diction ; to controversies to which the United States 
shall be a party; to controversies between two or 
more states — between a state and citizens of another 
state — ^between citizens of different states — between 
citizens of the same state, claiming lands under grants 

(a) Marbury v. Madison. 1 Cranch, 137. 175. (6) lb. 
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of different states — and between a state or the citi* 
zens thereof and foreign states, citizens, or subjects. 

Sec. S, S. In all cases affecting ambassadors, other 
public ministers and consuls, and those in which a 
state shall be party, the Supreme Court shall have 
original jurisdiction. In all the other cases before 
mentioned, the Supreme Court shall have appelate 
jurisdiction, both as to law and fact, with such ex- 
ceptions, and under such regulations as Congress shall 
make. 

Amendments. — ^Art. 7. In suits at common law 
where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved ; 
and no fact tried by a jury shall be otherwise re-exa- 
mined in any court of the United States than accord- 
ing to the rules of the common law. 

Amendments. — Art. n. The judicial power of the 
United States shall not be construed to extend to any 
suit in law or equity commenced or prosecuted against 
one of the United States by citizens of another state, 
or by citizens or subjects of any foreign state. 

By the act of September 24th, 1789, sect. 18. the 
Supreme Court shall have exclusive jurisdiction of alt 
controversies of a civil nature where a state is a party, 
except between a state and its citizens ; and except also, 
between a state and citizens of other states or aliens, 
in which latter case it shall have original, but not ex- 
clusive jurisdiction. And shall have, exclusively, all 
such jurisdiction of suits or proceedings against am- 
bassadors or other public ministers, or their domes- 
tics or domestic servants as a court of law can have or 
exercise consistentlv with the law of nations. And on- 

•r 

ginal, but not exclusive jurisdiction of all suits brought 
by ambassadors or other public ministers, or in which a 
consul or vice consul shall be a party. And the trial of 
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issues in fact, in the Supreme Court, in all actions 
at law, 'against citizens of the United States, shall be 
by jury. 

Soon after the adoption of the Constitution, several 
suits against states were brought in the Supreme 
Court, by citizens of other states. The states, however, 
refused to appear to these suits ; and it was insisted 
that the clause in the Constitution, extending the judi- 
cial power of the United States, to controversies be- 
tween a state and citizens ojf another state, em- 
braced only suits brought by a state, and did not in- 
clude suits brought against a state. But in the case of 
Chisholm v. Georgia^ (c) it was decided by the Su- 
preme Court that assumpsit might be maintained 
against a state by a citizen of a different state. This 
decision occasioned the 1 1th amendment to the Con- 
stitution above mentioned, which was construed not 
only to prohibit the bringing of suits against a state by 
citizens of another state or aliens, from the time of its 
adoption, but to put an end to all suits of that descri/f- 
tion which were then pending.(^) This amendment, 
however, does not affect controversies between tvo or 
more states,(e) or between a state and foreign scates, 
or suits brought by a state against citizens of adiffer- 
ent state. But it seems, a state cannot go intoa court 
of the United States, to enforce its own pena^laws in 
any cdse^f) 

But to deprive the Circuit Court of jurisdiction on 
the ground that states are parties, such sta/bs must be 
either nominally or substantially parties. It is not suffi- 
cient in an ejectment brought by one indindual against 

(c) S Dall. 419. 

(d) HoUiQgsworth v. Virgmia. 3 Dall. 37S. See 2 DalL 480. 
jiote. 

(e) See for example, New York v. Connecticut. 4 Dall. 5, 
(O Cohens T. Virginia. 6 Wheat. 399. 
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another in which no state is before the Court, that the 
suit may in its result consequentially affect a 'atate or 
states. As for instance, that grants made by such 
states are in litigation, and that in the event Of the 
verdict, retribution must be made by either of them, 
or that the issue is, in which of two states the land in 
dispute lies : for the decision between individuals can- 
not affect the rights of a state.(^) 

A state may proceed originally in the Supreme; 
Court for the purpose of contesting a right of soil. (A) 
Upon the question, whether there was any mode by 
which a state might have the right of jurisdiction tri- 
ed, Washington J. would not say that a state could 
sue at law for such an incorporeal right as that of so- 
vereignty and jurisdiction, but said that even if a court 
of law would not afford a remedy, he saw no reason 
why a remedy should not be obtained in a court of 
equity. The state of New York might, he thought, 
!ile a bill against the state of Connecticut, praying to 
bt quieted as to the boundaries of the disputed terri- 
tory : and this Court, in order to effectuate justice, 
migK appoint commissioners to ascertain and report 
those boundaries. Cushino J. intimated that a state 
has a lemedy under the constitution and law to deter- 
mine a contest of jurisdiction. But Patbrson J. de- 
clared tUt it was not necessary to determine how far 
a suit might, with effect, be instituted in the Supreme 
Court to Decide the right of jurisdiction between two 
states, abstractedly from the right of soil.(i) 

Whether i state might institute proceedings in the 

(g') Fowler t^. Lindsey. 3 Dall. 411. 

(^) lb. New York v. Connecticut et al. 4 Dall. 3. 

(f) Fowler v. Lindsey. 8 Dall. 411. See New York v. Connec- 
ticut et al. 4 Dall. S, 4. note, where the state filed a bill in equi- 
ty, in the Supreme Court, praying an injunction^ but the Court 
refused it because the state was not a party to the suits below, nor 
interested in the decision of them. 
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Supreme Court to annul a contract made by it in a law 
passed by its legislature, on the ground of fraud and 
corruption in the members of such legislature, query. 
It is certain that individuals cannot bring such ques- 
tions incidentally and collaterally before the Court. 
And if a bill were filed by the state for such purpose, 
third persons, purchasers for a valuable consideration, 
having no notice of such fraud and corruption, would 
have a good title.(A:) 

In a criminal case that occurred in the year 1793, in 
the Circuit Court, it was contended that the word on* 
ginal in the constitutional grant of jurisdiction to the Su- 
preme Court, meant exclusive, and that Congress could 
not vest jurisdiction in any other court in the cases 
enumerated in the second clause of the second sec- 
tion of the third article.(/) It was therefore contended 
that the Circuit Court had no jurisdiction in an indict- 
ment against the defendant, who was consul from 
Genoa, under the grant to the Circuit Court of crimi- 
nal jurisdiction by the l ith sec. of the act of Septem- 
ber S4th, 1789 ; and of this opinion was Iredell J. 
But Wilson J. and Peters, District Judge, were of 
opinion that the constitution did not preclude Con- 
gress from vesting a concurrent jurisdiction in such 
inferior Courts as they might establish, and having 
done so as to the Circuit Court, it had jurisdiction. 
And with this the opinion of Iredell J. previously 
delivered in the case of Chisholm v. Georgia,(m) seems 
to concur. 

That the understanding of the firat Congress was, 
that the word original did not mean exclusive, appears 
from the 13th sec. of the act of September S4th, 1789, 



(i) Fletcher v. Peck. 6 Cranch, 87. 
(/) United States v. Ravara. 2 Dall. 297* 
(m) 2 Dall. 419. See Cohens v. Virginia. 6 Wheat. 692. Com- 
monweaUh r. KoslofT. 5 Serg. and Rawle, 545. 
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which declares the jurisdiction of the Supreme Court 
in several cases embraced in the constitutional grant 
of original jurisdiction to the Supreme Court, to be 
" original but not exclusive ;" and from the 11th sec- 
tion of that act, by which jurisdiction is given to the 
District Court in all suits against consuls, except those 
of a pertain dcscription.(») 

In Marbury v. Madison,(o) it was held, that Con- 
gress cannot vest in the Supreme Court original juris- 
diction in a case in which the Constitution had clearly 
not given that Court original jurisdiction, and that af- 
firmative words in the Constitution, declaring in what 
cases the Supreme Court shall have original jurisdic- 
tion, must be construed negatively as to all other 
cases, or else the clause would be inoperative and 
useless. The 18th sec. of the act of 24th Sep- 
tember, 1789, vests in the Supreme Court power to 
issue writs of mandamus in cases warranted by the 
principles and usages of law, to any Courts appointed, 
or persons holding office under the authority of the 
United States. It was determined, in that case, that 
the authority given by this section, to issue a manda- 
mus to public officers, was a grant of original juris- 
diction not warranted by the Constitution, because it 
was not witliin the specified cases in which the Su- 
preme Court is by the Constitution vested with origi- 
nal jurisdiction, and the act of Congress, in this re- 
spect, was held to be void. The Court, therefore, re- 
fused to issue a mandamus to the Secretary of State 
of the United States, commanding him to deliver to 
the persons appointed, commissions of Justices of the 
Peace for the district of Columbia, which had been 

(n) 2 Dall. 419. See Cohens v» Virginia. 6 Wheat. 692. Cooi- 
monweahh v. KoslofT. 5 Serg. and Rawle, 545. 

(o) 1 Cranch, 137. See the opinion explained, Cohens v. Virginia. 
6 Wheat. 400, 401 . 
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si^ed by the President of the United States, and seal- 
ed with the great seal, thoua;h they were of opinion 
that the parties complaining were entitled to the com- 
mission8.(p) 

(fi) Marburyv. Madison. 1 Cranch, 137. 



CHAPITER III. 

SUPRESfE COURT-ORIGINAL JURISDICTION— PRACTICE. 

Bt the 14th sec. of the act of September S4th, 
1780, all the Courts of the United States have power 
to issue writs of scire facias^ habeas corpus, and all 
other writs, not specially provided for by statute, which 
may be necessary for the exercise of their respective 
jurisdictions, and agreeable to the principles and 
usages of law. 

By the 17th sect, of the act of September 24th, 
1789, all the Courts of the United States have power 
to impose and administer, all necessary oaths or af- 
firmations; and to punish, by fine or imprisonment, at 
the discretion of said Courts, all contempts of autho- 
rity in any case or hearing before them : and to make 
and establish all necessary rules for the orderly con- 
ducting business in the said Courts : provided such 
rules are not repugnant to the laws of the United 
States. 

The Supreme Court possesses, without the provi- 
sion of written law, a power over their own officers, 
and to protect themselves and their members from 
being disturbed in the exerdse of their functions ; 
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such as to fine for contempt, imprison for contumacy, 
and enforce the observance of orden(a) They could 
have exercised the power to fine and imprison for 
contempts without the aid of this act of Congress ; or 
in cases, if such should occur, to which its. provision 
does not extend. The act is a legislative assertion of 
a right as incidental to a grant of judicial power, and 
is to be considered either as an instance of abundant 
caution, or as a legislative declaration, that the power 
of punisiiing for contempt shall not extend beyond its 
known and acknowledged limits, namely, fine and im- 
prisonment.(6) 

The act of May 8th, 179S, sec. 1. provides that all 
writs and processes issuing from the Supreme, or a 
Circuit Court, shall bear teste of the Chief Justice of 
the Supreme Court, or, (if that ofiice be vacant) of 
the Associate Justice next in precedence; and all writs 
and processes issuing from a District Court shall bear 
teste of the Judge of such Court, or, (if that ofiice 
shall be vacant,) of the clerk thereof, which said 
writs and processes shall be under the seal of the 
Court from whence they issue, and signed by the clerk 
thereof. The seals shall be provided at the expense 
of the United States.(c) 

By sec. 2, the forms of writs, executions, and other 
process, except their styl€^{d) and the forms and modes 

{a) Ex parte Bollmnn and Swartwout. 4 Cranch, 93. United 
States V. Hudson Jind Goodwin. 7 Crancb, 34. 

{b) Anderson t. Dunn. 5 Wheat. 227, 228. See also Ex parte 
Kearney. 7 Wheat. 38. 

(c) By an act passed the 29th September, 17^9, entitled " Aq 
Act to regulate processes in the Courts of the United States," the 
same provision was made, and under its authority the Supreme 
Court, at February term, 1790, established a seal for that Court 
and the Circuit Courts. See 2 Dall. 399. This act was continu- 
ed till the end of the session of 1791-2, by the act of February 
18th, 1791, and was then suffered to expire. 

{d) Query the meaning of these words here. The style of the 
process of this Court, until altered by law, was fixed by the Court 
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of proceeding in suits, in those of common law, shall 
be the same as are now used in the said Courts re- 
spectively, in pursuance of the act entitled '^ An act 
to regulate processes in the Courts of the United 
States,"(^) in those of Equity, and Admiralty and ma- 
ritime jurisdiction, shall be accoiding to the principles, 
rules, and usages which belong to Courts of Equity, 
and to Courts of Admiralty reipectively, as contra- 
distinguished from Courts of Conmon Law; except so 
far as may have been provided br by the act of S4th 
September, 1780: subject, however, to such altera- 
tions and additions as the said Courts respectively 
shall, in their discretion, deem expedient, or to such 
regulations as the Supreme Cour shall think proper, 
from time to time, by rule to prescribe to any Circuit 
or District Court concerning the 9Lme.(f) 

At August term, 179S, the Supreme Court ruled, 
that they considered the practice Df the King's Bench 
and Chancery in England, as afforling outlines for the 
practice of this Court ; and that they would from time 
to time make such alterations therein as circumstances 
might render necessary .(g) 

The act of March 2, 1793, sec. y, provides, that it 
shall be lawful for the several Courts of the United 

 

at February term, 1790, to be ^^the President of the United 
States.** 2 Dall. 400* That style has continued ever since in the 
Supreme Court and District Courts. 

(e) The act of 29th September, 1789. This act directed that the 
forms of writs and executions, except their style, and modes of 
process in the Circuit and District Courts, should be the same in 
each state respectively, as were then used and allowed in the Su- 
preme Courts of the same, until further provision was made, and 
except where by that act, or other statutes of the United States, 
was otherwise provided. It made no provision, in this respect, 
for the Supreme Court. 

(yi) The act of 29th September, 1789. provided that the forms 
and modes of proceedings in causes of equity, and of admiralty 
and maritime jurisdiction should be according to the course of the 
civil law. 

(g) 4DaIL 411. 
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States, from time to time, as occasion may require, to 
make rules and orders for their respective Courts, di- 
recting the returning of writs and processes, the filing 
of declarations, and other pleadings, the taking of 
rules, the entering ard making up judgments by de- 
fault, and other matters in the vacation — and other- 
wise, in a manner net repugnant to the laws of the 
United States, to regulate the practice of the said 
Courts respectively, as shall be fit and necessary for 
the advance of justice, and especially to that end to 
prevent delays in pr3ceedings. 

As, notwithstandicg the llth article of the amend- 
ments to the ConstLution, there are cases in which a 
state may be sued ty original process in the Supreme 
Court, the decisiors on the practice in such cases 
may be useful. 

In a suit against a state, the delivery of a copy of 
the writ to the Governor and Attorney General of such 
state is a good sernce.(h) And if the state do not 
appear afler such service, on proclamation being made 
the Court will grant a rule to shew cause why, on non 
appearance by a certain day, judgment by default 
should not be entered against such state.(i) 

Where the state refused to appear in an action of 
assumpsit, after the writ had been duly served, the 
Court ordered the plaintiff to file his declaration by a 
certain day, and that certified copies thereof should 
be served on the Governor and Attorney General, and 
that unless the state in due form appeared, or shewed 
cause to the contrary in that Court, by the first day 
of the next term, judgment by default should be en- 
tered. Judgment by default was afterwards entered 
accordingly, and a writ of inquiry awarded.(A:) 

(A) Chisholm v. The State of Georgia. 2 Dall. 419. Huger v. 
The State of South Carolina. 3 DalL 339. 

(i) Oswald V. The State of New York. 2 Dall. 415. 
(^) Chisholm v. The Sute of Georgia. 2 DaU. 419, 420. 
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So in a suit in equity, if a subpoena issued out of 
this Court has been duly served, and the state do not 
appear, the complainant is entitled to proceed ex parte: 
and in this case, the complainant moved for, and ob- 
tained commissions to talce the examination of wit- 
nesses in several of the states.(/) 

If a party, having a right to sue in this Court, as for 
instance, a state or a foreign minister wish to insti- 
mte a suit against a person confined by process of an 
inferior Court of the United States, there need be no 
process, such as is used in England, by habeas corpus 
ad respondendum^ to bring his body actually into Court 
An ori^nal writ from this Court being directed to the 
marshal of the district, who has charge of his person, 
would require him to take the defendant into custody, 
and confine him in the same gaol where he is alrea- 
dy confined, till he gives baiL(m) Nor would such 
writ lie where the defendant is confined by process 
from a state Court : for a state Court is not an inferi- 
or Court in any senjse, except in the particular cases 
in which an appeal lies from their judgment to this 
Court ; and in these cases the mode of proceeding is 
particularly described, and is not by habeas corpus.(n) 

By a rule of Court, made at February term, 1790, 
the derk of the Supreme Court is to reside and keep 
his office at the seat of the national government, and 
is prohibited from practising as an attorney or coun- 
sellor in the Supreme Court, while he continues clerk. 
Attomies or counsellors must have been such for three 
yeiirs, in the Supreme Courts of the state to which 
they belong, and their private and professional cha- 
racters must appear to be fair before they can be ad- 
mitted to practise in this Court : and their oath or af- 
firmation is prescribed. 

(/) Huger V0 The State of South Carolioa. S Dall. 3. 
(m) Ex parte BoUmaQ and Swartwout. 4 Cranch, 97. 
(«) lb. 
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SUPREME COURT— APPELLATE JURISDICTIOK. 

The Appellate Jurisdiction of the Supreme Court de« 
pends on the 8d article of the Constitution, (sec. 8, 3.) 
which provides that, in all the other cases i>efore men- 
tioned, the Supreme Court shall have appellate juris- 
diction, both as to law and fact, with such exceptions, 
and under such regulations, as Congress shall make. 

In the construction of this clause it has been held, 
that it vests in the Supreme Court, an appellate juris- 
diction in all cases \vhere original jurisdiction is given 
to the inferior Courts, with only such exceptions, and 
under such regulations as Congress may make.(a) 
For though the decision and reasoning in the case of 
.Marbury v. Madison,(b) would seem to imply it,(c) yet 
the clause giving the Supreme Court appellate juris- 
diction in all other cases than those in which original 
jurisdiction is granted, does not deprive the Supreme 
Court of appellate jurisdiction in any cause originating 
in the inferior Courts of the United States, or in any 
case in the highest Courts of the states when such 
case arises under the constitution, laws, or treaties. 
The original jurisdiction vested in the Supreme Court 
by the Constitution, is founded entirely on the charac- 
ter of the parties. In its appellate jurisdiction, the 
character of the parties does not govern, but the cha- 

(a) Wilson v. ATason. 1 Cranch, 22. 

(b) 1 Cranch, 137. 

(c) See Commonwealth v. KosloflT. 5 Serg. and Rawle, 545, and 
the reasoning of the C^urty Cohens v. Virginia. 6 Wheat. 399. 
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racter of the case. It is, therefore, no objection to the 
exercise of its appellate jurisdiction that the character 
of the parties is such that it might have entertained 
original jurisdiction. Thus in a case arising in a state 
Court, under the laws of the United States, it is no 
objection to the appellate power of this Court, that a 
state is party : nor in a case decided in a Circuit Court 
of the United States, that an ambassador or consul is 
party : but an appeal or writ of error lies in such 
cases.((/) 

Had Congress simply erected a Supreme Court and 
inferior Courts, without saying in what cases a writ of 
error or appeal should lie, the Supreme Court would 
have possessed all the appellate jurisdiction which the 
Constitution embraces ; but as Congress has power to 
limit the exercise of its appellate jurisdiction, and to 
make exceptions respecting its exercise, and under 
that power has declared in what cases a writ of error 
or appeal shall lie, an exception of all other cases is 
implied. For it seems it is a general principle appli- 
cable as well to the appellate power of the Supreme 
Court as to the inferior Courts established by acts of 
Congress, that the judicial power granted by the Con- 
stitution, can only be exercised in the cases and in the 
modes prescribed by act of Congress : the Constitu- 
tion and laws must both concur in order to vest it.(^) 

Under the acts of Congress, the appellate jurisdic- 
tion given by the Constitution, is exercised by the 
Supreme Court in the following different modes. 

1. By writ of error, from final judgments of the 
Circuit Courts ; of the IMstrict Courts, exercising the 

rd) Cohens v. Virginia. 6 Wheat. 392. 

\e) United States v. Moore. 3 Cranch, 1 70, Durousseau v. 
The United States. 6 Cranch, 312. Wilson v. Mason. 1 Cranch, 
ni. Wiscart v. Dauchy. 3 Dall. 237. %^t post. Circiut Court. 
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powers of Circuit CJourts, and of the superior Courts of 
territories, exercising the powers of Circuit Courts in 
certain cases. 

2. By appeal from final decrees of the Circuit 
Courts, of the District Courts exercising the powers 
of Circuit Courts, and of the superior Courts of ter- 
ritories exercising the powers of Circuit Courts in cer- 
tain cases. 

3. By writ of error from the final judgments and 
decrees of the highest Court of law or equity in a 
state, in certain cases. 

4. By certificate from a Circuit Court, that the opi- 
nions of the Judges are opposed on points stated. 

5. By mandamus, prohibition, habeas corpus, cer- 
tiorari, procedendo. 
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CHAPTER V. 



SUPREME COURT— WRITS OF ERROR TO COURTS OF THE 

UNITED STATES. 

The act of 24th September, 1789, declares, io sec. 
13, that the Supreme Court shall have appellate juris- 
diction from the Circuit Courts in the cases therein after 
provided for. And in sec. 2S, after enacting that final de- 
crees and judgments in civil actions, in a District Court, 
where the matter in dispute exceeds the sum or value 
of fifty dollars, exclusive of costs, may be re-examined 
and reversed, or affirmed in a Circuit Court, holdeo 
in the same district, upon a writ of error, whereto 
shall be annexed, and returned therewith, at the day 
and place therein mentioned, an authenticated tran- 
script of the record, and assignment of errors, and 
prayer for reversal, with a citation to the adverse par- 
ty, signed by the Judge, ^c, the adverse party having 
at least twenty days' notice, it provides, that upon 
a like process may final judgments and decrees in ci- 
vil actions, and suits in equity, in a Circuit Court, 
brought there by original process, or removed there 
from Courts of the severd states, or removed there 
by appeal from a District Court, where the matter in 
dispute exceeds the sum or value of two thousand 
dollars, exclusive of costs, be re-examined and re- 
versed, or affirmed in the Supreme Court ; the cita- 
tion being, in such case, signed by a Judge of such 
Circuit Court, or Justice of the Supreme Court, and 
the adverse party havings at least thirty days' notice. 
But there shall be no reversal in either Court on such 
writ of error, for eri'or in ruling any plea in abate- 
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ment, other than a plea to the jurisdiction of the 
Court, or such plea to a petition or bill in equity as is 
in the nature of a demurrer, or for any error in fact. 

The cases in which writs of error lie from the Su- 
preme Court, to Courts of the United States, are regu- 
lated by, 

1. The Courts, 

2. The nature of the judgments rendered. 

3. The parties. 

4. The value of the matter in dispute. 

5. The time within which such writ of error must 
be brought. 

4. Of the Courts to which writs of error lie. 

We have seen that by the isth and ssd sections of 
the act of September a4th, 4789, a writ of error lies 
to the final judgments of the Circuit Courts in certain 
cases. 

By other acts of Congress, a writ of error lies from 
the Supreme Court to most of the District Courts ex- 
ercising the powers of Circuit Courts ;(a) and in re- 
lation to Courts of this description the following de- 
cision has been made, which, as these Courts are all 
erected on the same model, may be considered as 
establishing a general rule in relation to them. 

The act of March S6, 4804, erecting Louisiana into 
two territories, established a District Court in the ter- 

(a) See post. District Court— OrganizatioD. 
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ritory of Orleans, consisting of one Judge, who was 
in all things to have and exercise the same jurisdic- 
tion and powers which were by law given to, or might 
be exercised by, the Judge of Kentucky district. The 
act of September S4th, 1789, sec. lO, had vested the 
District Court of Kentuclcy with the powers of a Cir- 
cuit Court, and provided that writs of error and ap- 
peals should lie from decisions therein, to the Supreme 
Court, in the same causes as from a Circuit Court to 
the Supreme Court, and under the same regulations. 
It became a question under these acts, whether a writ 
of error lay from the Supreme Court to the District 
Cotftt of the territory of Orleans, in a common law 
suit, in which the District Court, as such, had original 
jurisdiction. 

It was decided, 

1. That merely by the appellate powers granted to 
the Supreme Court in the Constitution no writ of er- 
ror lay, because the appellate jurisdiction of the Su- 
preme Court is limited and regulated by the act of 
September 84th, 1789, and other acts, and all cases in 
which appellate jurisdiction is not given to the Su- 
preme Court by act of Congress are excepted. 

9. That the intent of the act of September S4th, 
1789, sec. 10, was to give a writ of error from the 
Supreme Court to the District Court of Kentucky dis- 
trict, in all cases there decided, which, if decided in 
a Circuit Court, either in an original suit or on an 
appeal, would be subject to a writ of error. 

8. That the intent of the act of March 26, 1804, 
was to place the District Court of the territory of Or- 
leans, in all respects, on a footing with the District 
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Court of the Kentucky district, and therefore a writ 
of error well lay in that case.(^) 

But where the act establishing a District Court, with 
the powers of a Circuit Court, directs that writs of 
error shall lie from its decisions to a particular Cir- 
cuit Court, (as was the case as to the district of 
Maine, by the lOth sec. of the act of September S4th, 
1789,) no writ of error lies to such District Court from 
the Supreme Court, although such District Court has 
all the original jurisdiction of a Circuit Court.(c) 

On the ground that no act of Congress had author- 
ized an appeal or writ of error from the General Court 
of the Northwestern Territory, it was decided in 1803, 
that a writ of error from the Supreme Court to that 
Court could not be sustmned.(d) But by the act of 
March 3, 1805, sec. 1, the Superior Courts of the se- 
veral territories of the United States, in which a Dis- 
trict Court has not been established by law, shall, in 
all cases in which the United States are concerned^ 
have, and exercise, within their respective territories, 
the same jurisdiction and powers which are by law 
given to, or may be exercised by, the District Court 
of Kentucky district, and writs of error and appeals 
shall lie from decisions therein, to the Supreme Court 
for the same causes, and under the same regulations 
as iVom the said District Court of Kentucky District. 

In one instance a writ of error was taken out from 
the Supreme Court to the Circuit Court of the Dis- 
trict of Columbia in a criminal case, and the judgment 
of the Circuit Court was affirmed ; but no question 
was raised as to the juri8diction.(^) But it was after- 

(b) Durosseau r. The United States. 6 Cranch, S07. Sec Or- 
ganization of District Court — Appeal. 

(c) United States v. Weeks. 5 Cranch, 1. 

(d) Clarke v, Bazadone. 1 Cranch, 212. See Territorial Courts. 

(e) United States r. Simons. 1 Cranch* 252. 



WRITS OF ERROR. 



31 



wards dedded that no writ of error lies from the Su- 
preme Court to the Circuit Court of the United Slates 
or of the I^strict of Columbia, in criminal cttse9.(f) 
The only mode in which such cases can be removed 
from the former, is by a certificate, that the opinions of 
the Judges are opposed. The deniEd of this authority to 
sustain a writ of error, it is said, proceeded upon great 
principles of public policy and convenience. If every 
party had a right to bring before this Court every case 
inwhich Judgment bad passed against him for a crime 
or misdemeanor or felony, the course Of justice might 
be materially delayed aod obstructed, and in some 
cases, totally frustrated; and as this Court cannot 
diredly revise a Judgment of the Circuit Court in a 
criminal case, it cannot do it indirectly through the 
medium of a habeas corpus to bring up a person in 
custody under such judgment(^) 

8. CM* the nature of the Judgments rendered in the 
Courts below. 

To sustun a writ of error from the Supreme to the 
Circuit Court, the Judgment in the latter, must be a 
judgment in a suit originally brought there, or remov- 
ed thither from a State Court. It does not lie upon a 
judgment rendered in the Circuit Court in a cause 
brought from the District to the Circuit Court by writ 
of error ; for the SSd section of the act of Septem- 
ber !84th, 1789, allows a writ of error from the Su- 
preme to tlie Circuit Court, only in civil actions that 
are brought there by original process, or removed 
from the Courts of the several states.(A) 

• CfJ United States v. More. 3 Cranch, 159. United States v. 
La Vengeance. 3 Dall. 297. 

f^) Ex parte Kearney. 7 Wheat. 42. 

(/i) United States v. Goodwin. 7 Cranch, lOS. United States 
V. Gordon. 7 Cnncb, 287. United Sutcs v. Barker. 2 Wheat. 
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The genera] principle is, that a writ of error lies 
only from the final judgment of the Circuit Court. 
Therefore where the Circuit Court overruled the de- 
fendant's plea to a bill in equity, and ordered him to 
answer, it was held that no writ of error lay under 
the act of September S4th, 1789, on this order.(i) 
So, where the Court below stayed proceedings in a 
suit instituted by the plaintiff against the defendant to 
be restored to the possession of the batture at New 
Orleans, on the suggestion of the District Attorney, it 
seems a writ of error was not the proper remedy, but 
a mandamus in the nature of a procedendo.(A:) 

fiut though the judgment below is imperfect and in- 
formal, yet if it is not merely interlocutory, but goes to 
the whole merits of the case, and is in its nature final, 
so that an execution might issue upon it, the defendant 
is entitled to a writ of error. As where the declaration 
in the Circuit Court was in debt upon a bond in the 
penal sum of 60,000/., which had been taken from the 
defendant below, as an indemnity in an attachment 
brought by him and others, against the plaintiff*, in a 
State Court. The defendant pleaded 1, performance; 
2, that no costs had been awarded to the plaintifi^ be- 
low, in the attachment suit, nor had any damages been 
recovered by him for the sueing of the attachment 
The plaintiff replied, l, that the defendant had not 
pel-formed the condition, s. That the Court did award 
costs, which he was ready to verify by a transcript of 
the record. 3, He demurred to so much of the plea 
as respected damages. The defendant rejoined, 1, As 
to the costs, nul tiel record ; S, As to the damages, he 



595. United States v. Ten Brock. % Wheat. 242. In the lastcase, 
it being probable the question raised on the record would frequently 
occur, the Court, at the desire of the Attorney GeneraU gsive an 
opinion on the case, and afterwards dismissed the writ of error. 

(i) Rutherford v. Fisher. 4 Dall. 22. 

(k) Livingston v. Dorgenois. 7 Cranch, 597. 
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joined in the demurrer. The Court gave judgment 
that the second plea of the defendant was not suffi- 
cient to bar the plaintiff, and gave judgment for the 
plaintiff on his demurrer to that plea. The issue was 
tried by jury, who found for the plaintiff the debt in 
the declaration mentioned, to be discharged by the 
payment of 1800 dollars damages. One objection to 
the writ of error was, that no judgment was given on 
the rejoinder of nul tiel record. But the Court held 
that the writ of error lay.(f) 

A writ of error lies from the Supreme to the Circiut 
Court of the district of Columbia, to remove a judg^ 
ment awarding a peremptory mandamus to admit the 
defendant in error to office, provided the matter in dis<^ 
pute be sufficient in value.(m) 

If the judgment of a Circuit Court be reversed by 
fte Supreme Court on error brought, and a mandate 
is issued to it to carry into effect the judgment of the 
Supreme Court i4!;reeably to the 24th section of the act 
of September S4th, 1789, and such Circuit Court does 
not correctly execute the mandate, a writ of error is 
the proper remedy.(n) But it seems thcmerits of the 
original judgment cannot be thereby again inquired 
into.(e>) 

It seems, as a general rule, that a writ of error will 
not lie to a derision upon a matter within the discre- 
tion of the Court below.(p) Thus, if the Court below 
Tefiise to set aside a nonsuit, and grant a new trial, 
a writ of error does not lie,(^) nor does it lie upon a 
refusal to reinstate a cause after it has been dismissed 

(/) Wilson V. Daniel. 3 Dall. 401. 

(m) Columbian Insurance Company v. Wheelwright et al. T 
Wheat. 534. See M'Clung v. SiUiman. 6 Wheat. 598. A writ of 
error on a dismissal of a motion for a mandamus. 

(n) Martin t;. Hunter's Lessee. 1 Wheat 354. 

(0) Bowdler v. lVI*Arthur. 7 Wheat. 58. 

(p) Young V. Clnrk. 7 Cranch, 569. 

(q) United States r. Evans* 5 Cranch, 280. 

B 
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by the parties,(r) nor upon a judgment of nonsuit.(s) 
It cannot be assigned for error that the Court be- 
low refused a continuance of the cause, after issue 
joined, on account of the absence of a material wit- 
ness,(^) or refused to grant a new trial,(z^) or to allow 
a plea to be amended,(v) or a new one to be filed,(a:) 
or allowed several pleas in a writ of right,(i/) or that 
the Court permitted a special replication to be substi- 
tuted for a general one.(2;) But a case may occur 
where it would be error in a Court, after having al- 
lowed one party to amend, to refuse to suffer the 
other to amend also, before trial.(a) In Young v. 
Black,(&) the former opinions of the Court, as to al- 
lowing a writ of error in cases depending on the dis- 
cretion of the Court, were recognized as law, but it 
was declared that they are not to be extended further. 
It is doubtful whether a refusal by the Court below 
to compel a party to join in a demurrer to evidence, 
can, in any case, be assigned for error. But, it is cer- 
tainly not error in the Court to refuse this, if the par- 
ty demurring will not admit the facts which the other 
party attempts to prove, or offers evidence to contra- 
dict them, or endeavours to establish propositions in- 
consistent with the evidence of the other party.(c) 

But a writ of error lies it seems on a bill of excep- 
tions to instructions given by the Court below, to triers 

(r) V^elch v. Mandeville. 7 Cranch, 152. 

(s) Van Ness v, Buel. 4 Wheat. 73. 

(f) Woods V. Young. 4 Cranch, 237. See Marine Insurance 
Company v. Hodgson. 6 Cranch, 217. 

(w) Henderson v. Moore. 5 Cranch, 11. Marine Insurance 
Company v, Hodgson. 5 Cranch, 187. 6 Cranch, 217. S. C. 
Barr v. Gralz. 4 Wheat. 213. 

(t;) Moss r. Riddle. 5 Cranch, 358. 

(x) Marine Insurance Company v. Hodgson. 6 Cranch, 2lV. 

(l/) Liter T. Green. 2 Wheat. 3()6. 

(2) Mjindeville v. Wilson. 5 Cranch, 17. 

(a) Ihid. 

(b) 7 Cranch, 569. 

(c) Young V. Black. 7 Cranch, 569, 
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determining on a cliallenge of a juror for cause,f(f) 
and it seems to a refusal by the Court below to rule 
the party to grant oyer of letters testamentary.(e) 

As the consent of parties cannot give jurisdiction, 
and it is the error of the Court below to sustain a 
cause in which they had no jurisdiction, the plaintiff 
in error may assign for error that the Court to which, 
as plaintiff below, he had chosen to resort, had not 

jurisdiction.(X) 

It seems no writ of error lies to this Court upon an 

error in fact, such as the death of a party, as the SSd 

section of the act of September S4th, 1780, prohibits 

any reversal for error in fact.(^) 

The parties are not precluded from bringing a writ 
of error on the final judgment, and thereby bringing, 
the whole case before the Court, by the circumstance, 
that the case has been before removed by a certifi- 
cate that the opinions of the Judges were opposed ; 
because, on such removal, the Court considers only 
the questions on which the Judges were opposed, and 
not the whole case.(A) 

It seems also, that if a motion be made to a State 
Court for a mandamus to an officer of the United 
States, and the Court sustain their jurisdiction, but on 
a view of the merits of the claim dismiss the motion, 
appeals may be made to this Court from both deci- 
sions, by writ of error.(i) 

If a verdict be generid, subject to the opinion of the 
Court, on a statement of facts, which facts appear on 
the record, this Court will consider them on error 
brought, and decide according to the law arising upon 

(d) Mimia t;. Hepburn. 7 Cranch, 290. 
(^) Wilson V. Codman's executor. 3 Cranch^ 193. 
f/J Capron v. Van Norden. 2 Cranch, 126. See post. Appear- 
ance. 

(g) Penhallow v. Doane. 3 Dall. 54. 

(A) Lee v. Ogle. 2 Cranch, 33. 

(i) M'CIung T. Silliman. 6 Wheat. 598. 
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them.(Ar) But the report of a judge who tried the 
cause, of the facts upon which an application to the 
Court was made to grant relief, or for a new trial, 
where there is a general verdict without reference to 
those facts, is no part of the record.(/) And if the 
verdict below be for the defendant, subject to the opi- 
nion of the Court on the points reserved, and judg« 
ment be entered accordingly, and there be no state- 
ment of the facts or points reserved on the record, 
the judgment vnW be reversed, arid a venire facias de 
novo awarded : the facts ought to appear so that the 
judgment might be reversed or affirmed on its me- 
rits.(m) 

Though the bill of exceptions brought up hj writ 
of error, states in general terms, that the Court be- 
low instructed the jury, ^ that the several matters and 
things allowed and proved, were not sufficient to bar 
the plaintiff, nor constituted any defence ;" yet the Su- 
preme Court will entertain the writ of error, and look 
through the record, to examine whether the instruc- 
tions should have been different. But such a mode 
tends to embarrass a Court of error, more than if the 
matters complained of appeared di8tinctly.(n) Only 
so much however of the charge of the Court as is es- 
sential to the merits of the cause should be stated on the 
record ; the practice of stating it in extenso on the re- 
cord is unnecessary and inconvenient. The Court, 
where matters are incidentally introduced into the 
charge, for purposes of argument or illustration, will 
examine only the substance of it, and if it appear 
upon the whole, that the law was justly expounded to 



(i) Faw t;. Roberdeau's Executors. 3 Cranch, 174. Tucker 
T. Oxley. 5 Cranch, 34. Brent v. Chapman. 5 Cranch, 358. 

(/) Inglee v. Coolidge. 2 Wheat. 263. 

(m) Smith r. The Delaware Insurance Company. T Cranch, 
434. 

(n) Otis V. Walter. 2 Cranch^ 22. 
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the jury, general expressions, which may need, and 
would receive qualification, if they were the direct 
point in judgment, are to be understood in such re- 
stricted sense.(o) 

A compact between the Legislatures of two States 
since the adoption of the Constitution, in relation to 
titles to land, and the mode in which the Courts should 
determine them, cannot deprive the Supreme Court 
of its appellate jurisdiction granted by the Constitution 
and law3« If, therefore, such compact had provided, 
that from the decisions in relation to tities in the 
State Courts, no appeal or writ of error should be al- 
lowed, yet it would not take away the right of the Su- 
preme Court to sustain a writ of error to the District 
Court, (acting as a Circuit Court), to which the cause 
had been removed from the State Court, in which it 
was commenced.(p) 

8. As to the parties. 

No suit can be commenced or prosecuted against 
the United States: the acts of Congress do not autho- 
rise such a suit. Yet writs of error, accompanied with 
citations, have uniformly issued for the removal of 
judgments in favour of the United States into a Supe- 
rior Court, where they have, like those of an indivi- 
dual, been re-examined, and affirmed, or reversed.(^) 

4. In respect to the value of the matters in dispute. 

The writ of error is given, as we have before seen, 
by the SSd sec. of the act of September S4th, 1789, 
where the matter in dispute exceeds the sum or value 
of two thousand dollars, exclusive of costs. This af- 



(o) Evans v. Eaton. 7 Wheat. 426. 

(^) Wilson V. Mason. 1 Cranch, 92. 

Xl) Cohens t. Virginia. 6 Wheat. 411, 412. 
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firmative description implies a negative of all cases 
where the matter in dispute is of the sum or value of 
two tliousand dollars or less: and in these cases, a 
writ of error does not lie,(r) 

YHiere an action of debt was instituted on a bond 
in the penal sum of 60,0002., conditioned for the per- 
formance of certain things, and the jury gave a ver- 
dict for the pimntiff, for the debt mentioned in the 
declaration, to be discharged by the payment of 1800 
dollars damages, and the judgment was entered for the 
sum of 60,0002., debt, and the costs, to be discharged 
by the payment of the said 1800 dollars and the costs, 
the Court, (Wilson and Iredell J. diss.,) held, that 
the judgment was to be considered as a judgment at 
common law for the penalty of the bond, and, there- 
fore, that the Court had jurisdiction in error, and af- 
firmed the judgment.(5) But where debt was brought 
on a bond given by the defendant for 80,000 dollars, 
conditioned for the faithful performance of his duty as 
marshal, and in reply to the plea of performance, the 
plaintiff assigned as a breach, the not paying over 
328 dollars, and judgment was ^ven for the defend- 
ant, the Court held the sum in dispute to be less than 
8,000 dollars, and that they had not jurisdiction on a 
writ of errov.{t) 

In actions for damages, as trover, trespass, £^c., if 
the judgment below be for the plaintiff, that judgment 
ascertains the sum in dispute.(e/) If the judgment be 
for the defendant, the Supreme Court has not, by any 
rule or practice, fixed the mode of ascertaining that 
value. It seems however, that the sum claimed in 



(r) Durousseau v. The United States. 6 Cranch, 314. 
(s, Wilson V. Daniel. 3 Dall. 401. 2 Dall. 360. Note. 
h) United States v. M^Dowel. 4 Cranch, 316. 
(u) Cooke V. Woodrow. 5 Cranch, 13. See Wilson v. Daniel. 
3 Dall. 401. 
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damages in the declaration is to be considered the sum 

in dispute.(^) 

But in an action for property, as detinue, ^c, where 
the value of the matter in dispute does not conclu- 
sively appear on the record, the Court will admit affi- 
davits to shew the real value of the matter in dispute, 
and to sustain their jurisdiction;(y) but it seems the writ 
of error is not to be a supersedeas.(2;) Thus, in an 
action of dower brought in the Circuit Court by the 
plaintiff below^ in which she recovered judgment on 
demurrer, and the value of the property did not appear 
in the record, the Court made a rule which is con- 
sidered as a general rule,(a) that the plaintiff in error 
should be allowed to obtain affidavits to shew the real 
value, to be taken on a certain number of days notice 
to the defendant or her counsel in the State from 
which the record was returned : the rule as to affida- 
vits to be mutual.(&) So on a supplemental bill in 
equity, praying a discovery of tide and surrender of 
land in satisfaction of a prior decree: affida\its will be 
allowed, to shew the value of the land to be sufficient 
to authorise a writ of error, where it does not appear 
in the record.(c) So, where in replevin, the replevin 
bond was in the penal sum of iSOO dollars, and there- 
fore prima facie^ the matter in dispute was not within 
the jurisdiction of tiiis Court in error, time was allow- 
ed to procure affidavits to rebut: but not being obtain- 
ed by the last day of the term, the writ of error was 
dismissed.(^) For it seems it is incumbent on the 



\ 



x) Cooke V. Woodrow. 5 Cranch, 13, 
y) Williamson v. Kincaid. 4 Dall. 20. 

(z) Cooke V. Woodrow. 5 Cranch, 13. 

in) 1 Cranchy xviii. 

(^h\ Williamson v, Kincaid. 4 Dall. 20. 

(c; Course t;. Stead. 4 Dall. 22. 

(d) Rush V. Parker. 5 Cranch, 287. 
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plaintiff in error, to shew that the Supreme Court has 
jurisdiction.(e) 

So, as a writ of error lies from the Supreme to the 
Circuit Court of the district of Columbia, to remove a 
judgment rendered by such Circuit Court awarding a 
peremptory mandamus to restore certain persons to 
office, where the matter in dispute is of sufficient value, 
the Court to ascertain that, will direct the plaintiffs in 
error to furnish affidavits ; but if it do not appear on 
such affidavits, that the value of the matter in dispute 
is suffident to give this Court jurisdiction, the writ c^ 
error will be quashed. And in such case the value of 
the office is the only matter in dispute, and its value 
must be ascertained by the salary •(/) 

5. Within what time a writ of error must be brought. 

By the ssd sec. of the act of September S4th, 1789, 
writs of error shall not be brought but within five 
years after rendering or passing the judgment or de- 
cree complained of, or in case the person entided to 
such writ of error be an infant, feme caoert^ non com- 
pos mentis^ or imprisoned, then within five years as 
aforesaid, exclusive of the time of such disabiUty. 



{e) United States v. llie Brig Union. 4 Cranch, 216. See 
Appeal, (value.) 

(/) Columbian Insurance Company 9. Wheelwright. 7 Wheat. 
534. 
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SUPREME COURT— APPEALS. ^ 

In cases bf equity and of admiralty and maritime 
jurisdiction, the decrees of the Courts below are now 
removed to the Supreme Court by appeal, as well 
from the Circuit Courts, as from the District Courts 
acting as Circuit Courts,(a) and from the Superior 
Courts of territories, in cases in which the United 
States are concerned.(6) 

Formeriy, these cases, by the provision of the S2d 
section of the act of September, 84th, 1789, were re- 
moved by writ of error, in the same manner as judg- 
ments in common law proceedings, and no other 
mode was permitted.(c) In order to furnish the Su- 
preme Court with the facts of the case, the igth sec- 
tion of the act of September S4th, 1789, made it the 
duty of the Circuit Courts, in causes in equity, and of 
admiralty and maritime jurisdiction, to cause the facts 
on which they founded their sentence or decree, fully 
to appear on the record, either from the pleadinii^s 
and decree itself, or a state of the case agreed by the 
parties, or their counsel, or if they disagreed, by a 
stating of the case by the Court. It was held, under 
this act, that if a case were removed, with a state- 
ment of facts, and also with the evidenre, still the 
statement was conclusive as to all the facts contained 

(a) Durousseau v. The United States. 6 Cranch, 307, 

(k) Act of March 3, ISnj, sect. 1. Sec ante 30, of Writs of 

Error to the Courts of the United Stat**». 

fc) Blaine v. The ship Charles Carter. 4 DalL 22. Wiscart 

V. Dauchy. 3 Dall. 327. 

F 
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in it ;((f) and if no such statenient of facts accompa- 
nied the record, the Court affirmed the decree, even 
though the evidence were annexed.(e) It was also 
held, that the decree of the Court below might be 
reversed in part, and affirmed in part; and the Court 
was not bound by the common law doctrine of rever- 
sals. It might award the costs of the Court below to 
be paid or not, in its discretion, and order the parties 
to pay their own costs in the Supreme CourX.(f) 

This system being found inconvenient,(^) it was 
abolished by the act of isth February, 1801, establish- 
ing a new system of Circuit Courts. But this act be- 
ing repealed in the following year by the act of March 
8th, 180S, the system was, for a short time, inadver- 
tently revived, till the passage of the act of March 3, 
1803.(A) 

By the sd section of the act of March 8, 1808, from 
all final judgments or decrees, rendered or to be ren- 
dered in any Circuit Court, or in any District Court, 
acting as a Circuit Court, in any cases of equity, of 
admiralty and maritime Jurisdiction, and of prize or 
DO prize, an appeal, where the matter in dispute, ex- 
clusive of costs, shall exceed the sum or value of two 
thousand dollars, shall be allowed to the Supreme 
Court of the United States ; and upon such appeal, a 
transcript of the libel, bill, answer, depositions, and 
all other proceedings, of what kind soever, in the 
cause, shall be transmitted to the said Supreme Court, 
and no new evidence shall be received in the said 
Court on the hearing of such appeal, except in ad- 
miralty and prize causes ; and such appeals shall be 

(rf) Jennings v. The brig Perseverance. 3 Dall. 336. 
(r) lb. Hills V. Ross. 3 Dall. 184. 
(y^J Penhallow v, Doane. 3 Dall. 54. 

(^) See opinion of Ellsworth C. J. Wiscart v. Dauchy. 3 Dall. 
S28. and The San Pedro. 2 Wheat. 141. 
(A) United States v. Hooe. 1 Cranch, 318. 
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8ub|ect to the same rales, regulations, and restrictions 
as are prescribed in law in case of writs of error. And 
the Supreme Court is thereby authorised to receive, 
hear, and determine, such appeals. And so much of 
the 19th and »id sections of the act of 1789, as came 
within the purview of that act, it was declared should 
be, and the same were thereby repealed. 

Since this act, causes of equity, and of admiralty 
and maritime jurisdiction cannot be removed to the 
Supreme Court by writ of error, but only by appeal: 
and the removal by appeal must be under the same 
rules, regulations, and restrictions, as writs of error 
are subjected to by the act of September 24, 1789 ; 
namely, those which respect the time within which a 
writ of error shall be brought, and in what instances 
it shall operate as a supersedeas : the citation to the 
adverse party ; the security to be given by the plain- 
tiff in error, and the restrictions upon the appellate 
.Court as to reversals in certain enumerated cases, and 
they must be substantially observed.(i) Where, how- 
«ver, an appeal is prayed at the same term in which 
the decree is pronounced, a citation is not necessa- 
ry.(k) It follows, that in these causes an appeal may 
be taken at any time within five years, subject to the 
saving contained in the ssd section of the act of Sep- 
tember 84, 1789.(0 

The writ of error submits to the revision of the 
Supreme Court only the law ; but the remedy by ap- 
peal brings before the Supreme Court the facts as 
well as the law. It may correct on an appeal, not only 
wrong conclusions of law from the facts, but wrong 
conclusions of fact from the evidence.(m) For this 

(i) The San Pedro. « Wheat. 132. Sec writ of error. Prac 
tice. post. 

(i) lb. Reily v. Lamar. 2 Cranch, 349. 
(/) The San Pedro, g Wheat. 132. 
(m) lb. 



44 SUPREME COURT. 
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purpose, all the testimony which was before the Cir* 
cuit Court ought to be laid before this Court on an 
appeal : and where it appears on the record, that wit- 
nesses were examined in the Circuit Court, and were 
referred to in the decree, whose testimony does not 
appear in the record, the decree will be reversed, and 
the cause remanded.(n) The parties may wave tes- 
timony by consent, but if this consent do not appear, 
it will not be presumed.(o) 

In admiralty causes, an appeal suspends the sen- 
tence altogether : it is not res adjudicata^ till the final 
sentence of the appellate Court.(p) It is lawful to al- 
lege what was not before alleged, and to prove what 
was not before proved,(^) 

The appellate power of the Supreme Court extends 
to remove an admiralty or maritime cause fixim the 
Circuit Court, brought there by appeal from the Dis- 
trict Court : differing in this respect from a writ of 
error.(r) But, like a judgment on which a writ of er- 
ror lies, the decree, in order to sustain an appeal, 
must be final. No appeal lies, therefore, from an in- 
terlocutory decree dissolving an injunction with 
costs,(5) nor from the decree of a State Court, affirm- 
ing the decretal order of an inferior Court of Equity 
of the same State, refusing to dissolve an injunction 
granted on the filing of the bill.(^) But a decree for 
the sale of mortgaged property, upon a bill to fore- 
close, is a final decree, from which an appeal lies to 
the Supreme Court.(«) And though a decree of the 

(w) Conn. V, Penn. 5 Wheat. 424. 

(o) lb. 

(p) Ycaton t;. The United States. 5 Crauch, 280. 

(7) I«>. 

(r) United States v. Goodwin. 7 Cranch, 108. Wiscarl©. 

Dauchv. 3 Dall. 321. See ante 31. Writ of Error. 

(*) Young T. Grundy. 6 Cranch, 51. 

(0 Gibbons v, Ogdcn. 6 Wheat. 448. 

(u) Ray V. Law. 3 Cranch, 179. 
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Court below be final, so far aa respects the Court 
making it, it is not definitive as to the sulgect matter, 
while an appeal exists : and though, generally speak- 
ing, the province of an Appellate Court is to inquire 
whether a decree, when rendered, was erroneous or 
not, yet if between the decree and the decision of the 
Appellate Court, to which an appeal has been taken 
a law intervenes, such as a treaty, and changes the 
rule, tlie law must be obeyed.(a:) So if a condemna- 
tion take place in the Court below, under a law then 
existing, and pending an appeal, and before condem- 
nation in the Appellate Court, the law is repealed, 
without any special provision, the Appellate Court 
will reverse the condemnation,(f/) though the pro- 
ceeds were paid over to the appellee before the expi- 
ration of the law, and in this case will order restitu- 
tion generallyXz) 

Where a mandate is issued by tlus Court, on re- 
versing the decree of an inferior Court, and that 
Court does not correctly execute the mandate, an 
appeal lies.(a) But on such appeal, nothing is before 
the Supreme Court but what is subsequent to the man- 
date i(b) it does not authorise an inquiry into the me- 
sits of the original decree,(e) and it seems the Court 
will not, on motion, open their original decree.(rf) 

The Court, on appeal, will not take notice of the 
interest in the cause of parties who do not appeal. 
Where, therefore, there was an appeal by the claimant 
bdow from the decree of the Circuit Court, awarding 
salvage to the appellees, the Supreme Court would 

(Af) United States v. Schooner Peggy. I Cranch, 103. 
(yS Yeaton v. I'he United States. 5 Cranch, S80. 
(z) Schooner Rachel v. The United States. 6 Cranch, 329. 
(a) Martin v. Hunter's lessee. 1 Wheat. 354. Himcly v. Rose. 
3 Cranch, 313. 
(i) Hifnt-.ly V. Rose. 5 Cranch, 313. 
(c) Br.)W(ler v, M^ Arthur. 7 Wheat. 58. 
(^d) Himcly 17. Rose. 5 Cranch, 313. 
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not inquire whether the Court below ought not to 
have decreed greater salvage to the appellees, e) 

In an equity cause, the Circuit Court may invest in 
the stocks the proceeds of property sold hy their order, 
notmthstanding the pendency of an appeal.(/) So on 
an appeal in an admiralty cause from the Circuit Courts 
the property in litigation, or its proceeds, do not fol- 
low the cause into the Supreme Court, because the 
Supreme Court acts only by mandate: and the Circuit 
Court may in such case order the disposition thereof, 
though it be there on appeal from the District CovLrt.{g) 

In respect to the sum or value of the matter in dis- 
pute the same principles seem, generally speaking, to 
apply to appeals as have been stated in relation to 
writs of error.(A) The appellant must shew, where 
the value is doubtful, that it is sufficient to give the 
Supreme Court jurisdiction: the Court below can nei- 
ther give, nor take away its jurisdiction : nor is it *^ven 
by the circumstance, that the claimants below, the ap- 
pellees, had submitted their claim to the Court be- 
low.(i) It seems, a witness may be sworn viva voce 
as to the value.^;) If the District Court has had the 
property appraised by three sworn appraisers, which 
appraisement was no further acted upon, it is not con- 
clusive evidence of the value, but it is better than the 
testimony of one witness. If the property had been 
delivered up to the claimants, on security ^ven to the 
appraised value, it would have been conclusive of the 
value.(A:) After deciding on evidence, that the value 
is not sufficient to sustain the appeal, the Court will 

(r) M*Donough v. The Mary Ford. 3 DalU 198. 
(J) Spring V. The South Carolina Insurance Company. 6 
Wheat. 519. 

(g-) The Collector. 6 Wheat. 203. 
h) Course v. Stead. 4 Dall. 22. See ante^ 39. 
*i) United Sutes v. The Brig Union. 4 Cranch, 216. 
0) lb. 
ik) lb. 
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not contiQue the case, in order to enable the appellant 
to procure affidavits to shew the yalue.(2) 

In matters of practice, in suits of equity as well as 
of admiralty and maritime jurisdiction, the act of May 
9th, I792,(m) provides, that the forms of writs and 
3ther process except their style,(n) and the forms and 
modes of proceeding, shall be according to the prin- 
ciples, rules, and usages which belong to Courts of 
equity, and to Ck>urts of admiralty, respectively, as 
contra-distinguished from Courts of common law, ex- 
cept so far as may have been provided for by the act 
of September S4th, l78g,(o) subject however to such 
dterations and additions as the said Courts respec- 
tively shall, in their discretion, deem expedient, or to 
such regulations as the Supreme Court shall think 
proper from time to time by rule to prescribe, to any 
Circuit or District Court concerning the same. In 
conformity to these principles, in causes of equity, and 
c»f admiralty and maritime jurisdiction, the general 
mle of the Court is, to adopt the customs and usages 
of Courts of admiralty and equity, constituted on simi- 
lar principles, with a discretionary power to adapt the 
practice and rules of the Court to the peculiar circum- 
stances of this country, subject to the control of Con- 
gress.(/7) In prize causes especially, the allegations, 
the proofs, and the proceedings are in general model- 
led upon the civil law, with such additions and altera- 
tions as the practice of nations, and the rights of bel- 
ligerents and neutrals, unavoidably impose. The 
Court of Prize is emphatically a Court of the Law of 
Nations : and does not take its character or rules from 
the mere municipal regulations of any country.(9) 

r/) United States v. The Brig Union. 4 Cranch, 216. 

Cm) See ante 20, Practice in original suits. 

(n) See ib. 

(o) See ib. 

Ip) Grayson v. The State of Virginia. 3 DaU. 320. 

(q) The Schooner Adeline. 9 Crancb, 244. 
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A general power to make rules, in certmn cases, is aU 
80 given by the 7th section of the act of March 2, 
4798.(r) 

By a rule of Court, made at February Term, 1816, 
(s) it was ordered, that in all cases where farther 
proof is ordered by the Court, the depositions which 
shall be taken shall be by a commission to be issued from 
this Court, or from any Circuit Court of the United States. 
And by another rule made at February Term, I8179 in 
all cases of admiralty and maritime jurisdiction, where 
new evidence shall be admissibly in this Court, the 
evidence by testimony of witnesses shall be taken 
under a commission to be issued from this Court, or 
from any Circuit Court of the United States, under 
the direction of any Judge thereof. And no such 
commission shall issue but upon interrogatories to be 
filed by the party applying for the comniission, and 
notice to the opposite party, or his agent or attorney, 
accompanied with a copy of the interrogatories so 
filed, to file cross interrogatories within twenty days 
from the service of such notice : provided, however, 
that nothing in this rule shall prevent any party from 
giving oral testimony in open Court, in cases where, 
by law, it is admissible. 

These rules conform to the proviso of the 80th 
section of the act of September 24, 1789, that nothing 
therein contained should be construed to prevent any 
Court of the United States from granting a dedimus 
potestatetn to take depositions according to common 
usage, when it may be necessary to prevent a failure 
or delay of justice, which power they shall severally 
possess. But the provisions of the preceding part of 
that section as to taking depositions de bene esse do not 
apply to cases pending in the Supreme Court, though 



(r) See Practice in Original Suits, ante 21. 
(«) Wheat. Dig. xiii. 
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such had been the practice. Testimony by depositions 
can be regularly taken for the Supreme Court, only 
under a commission issuing according to its rules.(0 
And such depositions are not, under any circumstances, 
to be considered as taken de bene esse^ but are evi- 
dence in chief and absolutely, whether the witness 
reside beyond the process of the Court, or withiil it.(u) 

By the 80th section of the act of September S4th, 
1789, the mode of proof by oral testimony, and ex- 
amination of witnesses in open Court, shall be the 
same in all the Courts of the United States, as well 
in the trial of causes in equity, and of admiralty and 
maritime jurisdiction, as of actions at common law. 

In an appeal from the Circuit Court, in an in- 
stance or revenue cause, which had been ordered to 
brther proof at a former Term, a witness being oflfer- 
^ for the claimants to be examined viva voce the 
Court, for the sake of convenience, ordered his de- 
[K)S]tion to be taken in writing out of Court.{x) 
' New evidence is admissible in instance or revenue 
sauses which are pending in this Court on appeal, as 
well as in prize causes : and a commission may be ob- 
!ained for that purpose.(jy) If the Court below should 
leny an order for farther proof, when it ouglit to be 
^nted, or allow it improperly, and the objection be 
Bken by the party, and appear upon the record, this 
Court, on appeal, can administer tiie proper relief. 
Bat, if such evidence appear on the record, without 
jrder or objection, it will be presumed to have been 
lone by consent, and the irregularity is waved.(Z) And 

(0 The Argo. 2 Wheat. 287. The London Packet. 2 Wheat. 
^72. See the 30th section, post. Circuit Court, Practice. 

(u) Sergeant v. Biddle. 4 Wheat. 508. 

(*•) The Satnuel. 3 Wheat. 77. 

(y) B^'ig James Wells. 7 Cranch, 22. The Clarissa Claiborne, 
;b. 107. The Argo. 2 Wheat. 289. note. 

(z) The Pizarro. 2 Wheat 227. 

G 
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further proof will be extended to captors as well as 

claimants.(a} 

An affidavit taken in the Court below, under an or- 
der for farther proof, not arriving till after condem- 
nation, being attached to the record, was allowed to 
be read as evidence in this Court on appeal.(d) 

On appeal, it is the practice of the Supreme Court 
to hear the cause, first on the evidence transmitted 
from the Circuit Court ; and to decide on that, whe- 
ther farther proof will be allowed. If such farther 
proof is allowed, an order is made.(c) 

By a rule of the Supreme Court of February Term, 
1817, whenever it shall be necessary or proper, in 
the opinion of the presiding Judge in any Circuit 
Court, or District Court, exercising Circuit Court juris- 
diction, that ori^nal papers of any kind should be in- 
spected in the Supreme Court upon appeal, such pre- 
siding Judge may make such rule or order for the 
safe keeping, transporting, and return of such origi. 
nal papers, as to him may seem proper, and this 
Court will receive, and consider such original papers 
in connection with the transcript of the proceedings.(d} 

As the Supreme Court in prize causes has only an 
appellate jurisdiction, a claim cannot be interposed 
there after appeal.(e) But if the Court below has 
proceeded to adjudication before the lapse of a year 
and a day^ this Court will remand the cause, with 
directions to the Court below, to allow a claim to be 
filed, and the libel to be amended.(/) 

Where merits clearly appear on the record, it is 
the settled practice of the Supreme Court, in admi- 



(d) The Grotius. 8 Cranch, 556. 9 Cranch, 568. 
(b) The London Packet. 2 Wheat. 3r2. 

c) lb. 

d) fi Wheat, vii. 

{e) Ship Societe. 9 Cranch, 209. The Harrison, I Wheat. 298. 
(/) The Harrison. 1 Wheat. 298. 
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ralty proceedings, not to dismiss tlie lil)el for irregu- 
larity in stating the ground of proceeding, but to allow 
the party to assert bis rights by a new allegation : and 
for this purpose it will remand the cause to the Cir- 
cuit Court, with directions to allow an amendment (^) 
As to damages and costs, the Court are not bound 
to adjudge damages for delay in all cases.(A) For, 
where the decree of the Circuit Court in a prize cause 
was affirmed, the Court, under the circumstances, re- 
fused to increase the damages, the prize having been 
sold by the agreement of the parties, and the money 
afterwards stopped in the hands of the marshal by a 
tlurd person, the original owner of the prize, and they 
allowed interest only on the debt and not on the dam- 
ages.( j) So, the damages may be decreased on affirm- 
ance, to the benefit of the plaintiff in error.(A:) But, it 
seems, that the facts regulating the increase or de- 
crease of the damages must arise and appear upon the 
record.(?) Thus where the Circuit Court, on affirm- 
ing the decree of the District Court, in an admiralty 
cause, in favour of the libellant, decreed that the de- 
fendants should pay all expenses, the Supreme Court 
would not admit a certificate of respectable citizens of 
the amount of the damages, nor would they interfere 
to suggest a mode of assessing them: they allow no 
damages but for delay.(m) They gave, in that case, as 
damages, eight per cent, on the amount of sales from 
the time of the decree of the Circuit Court, and or- 
dered the plaintiff in error to pay the costs accrued 
since the decree had been affirmed by the Supreme 

(ff) The Schooner Adeline. 9 Cranch, 244. The Caroline. 
7CraDch,496. The Edward. 1 Wheat. 261. The Divina Pastora. 
4 Wheat. 52. 

(A) See Writ of Error. Practice, post. 

(f) Jennings v. The Perseverance. 3 Dall. 336. 

(k) Penhallow v. Doane. 3 Dall. 304, note. 1 Dall. 54. 

[I) Cotton V. Wallace. 3 Dall. 304, note. 

[m) lb. 3 DalL 802. 
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Court at a former Term, subject to the opinion of the 
Court on the question of damages.(n) 

The allowance of counsel fees, as part of the dam- 
ages given by the inferior Court, in their decree, will 
not be permitted in this Court, if it appear by the re- 
cord :{o) but if such allowance do not appear by the 
record, the Court will not notice it{p) 

The costs of a case printed for the use of the 
Court, will not be allowed in affirming a decree, by 
way of damages for delay. However convenient it 
might be, no law allows it.ig) 

By rule of Court of February Term, 1810,(r) upon 
the revereal of a judgment or decree of the Circuit 
Court, the party in whose favour the reversal is, shall 
recover his costs in the Circuit Court. 

(nj Cotton V. Wallace. 3 Dall. 302. 

(0} Arcambel v. Wilson. 3 Dall. 306. 

(/) Jennings v. The Brig Perseverance. 3 Dall. 336. 

(7) lb. 

(r) Wheat. Dig. xiii. 
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CHAPTER VII. 



SUPREME COURT— WRITS OF ERROR TO 

STATE COURTS. 

The 3d article of the Constitution, (sea 8. l.) de- 
dares, that the judicial power of the United States 
shall extend to all cases in law and equity arising un- 
der the Constitution, the laws of the United States, 
and treaties made or which shall be made under their 
authority. And the same article, (sec. S. s.) after 
declaring in what cases the Supreme Court shall have 
original jurisdiction, provides, that in the above men- 
tioned cases, among the others enumerated to which 
the judicial power of the United States extends, the 
Supreme Court shall have appellate jurisdiction both 
as to law and fact, with such exceptions and under 
such regulations as Congress may make. As, under 
this latter provision, the appellate jurisdiction of the 
Supreme Court is dependent on the acts of Con- 
gress,(fl) it can be exercised only in the manner pre- 
scribed by them: and all that Congress has thought it 
necessary to do in cases arising in the State Courts, 
under the Constitution, laws, and treaties of the United 
States, has been, to provide in certain cases an appeal 
by writ of error to the Supreme Court, from the de- 
cisions of the highest Courts of the States, in which a 
decision could be had.(6) 

The 25th section of the act of September S4th, 

(a) Durousseau v. The Bank of the United States. 6 Craochi 
307. United States v. More. 3 Cranch, 159. See antr. 25. 
(6) M^Intire v. Wood. 7 Cnuich^ 594. 
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1789, accordingly enacts, that a final judgment or de- 
cree, in any suit in the highest Court of law or equity 
of a State, in which a decision in the suit could be had, 
where is drawn in question the validity of a treaty, 
or statute of, or an authority exercised under, the 
United States, and the decision is against their validi- 
ty ; or where is drawn in question the validity of a 
statute of, or an autliority exercised under any State, 
on the ground of their being repugnant to the Consti- 
tution, treaties,, or laws of the United States, and the 
decision is in favour of suqh their validity ; or where 
is drawn in question the construction of any clause of 
the Constitution, or of a treaty, or statute of, or com- 
mission held under the United States, and the decision 
is against the title, right, privilege, or exemption spe- 
cially set up or claimed by either party, under such 
clause of the said Constitution, treaty, statute, or com- 
mission, may be re-examined, and reversed or affirm- 
ed in the Supreme Court of the United States, upon a 
writ of error, the citation being signed by the Chief 
Justice, or Judge, or Chancellor of the Court render- 
ing or passing the judgment or decree complained o^ 
or by a Justice of the Supreme Court of the United 
States, in the same manner, and under the same regu- 
lations, and the writ shall have the same effect, as if 
the judgment or decree complained of had been ren- 
dered or passed in a Circuit Court; and the proceed- 
ing upon the reversal shall also be the same, except 
that the Supreme Court, instead of remanding the 
cause for a final decision as before provided, may, at 
their discretion, if the cause shall have been once re- 
manded before, proceed to a final decision of the 
same, and award execution. But no other error 
shall be assigned or regarded as a ground of rever»j|l, 
in any such case as aforesaid, than such as appean^Hon 
the face of the record, and immediately respects the 
before mentioned questions of validity, or construe- 
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tion of the said Constitution, treaties, statutes, com- 
missions, or authorities in dispute. 

The sum or value of the matter in dispute is not 
material in a writ of error to a State Court. 

The act of Congress does not prescribe the tribunal 
to which the writ of error must be directed: it may 
therefore be directed to any Court of the State, in 
which the record and judgment of the highest Court 
of that State may be found. If the highest Court has, 
according to the law and practice of the State, after 
pving a judgment, remitted the record and its judg- 
ment to the inferior Court whence it came, before re- 
ceiving a writ of error from the Supreme Court of the 
United States directed to them, they cannot execute 
such writ, as they have parted with the record. To 
remove the judgment in such case, the writ of error 
must be directed to the Court to which the record is 
remitted, unless the objection to the direction of the 
writ of error be waved by consent.(c) 

As to what constitutes the hi8;hest Court of a State 
in which a decision could be had, it has been held, that 
If the decision was had in the superior judicature of a 
State, it is considered such a decision, notwithstand- 
ing the Legislature might, by the law and practice of 
that State, on petition of tlie party failing, re-hear the 
cause, and set aside the decision, but could not make 
A new decision.((2) And so also it seems, a deci- 
sion by a Court of Hustings of a borough which had 
refused an appeal to a higher State Court, on the 
ground, that the case was not subject to revision in any 
other Court of the State, is a judgment in the highest 
Court of such State in which a decision in the suit 
could be had, and may be removed to the Supreme 
Court of the United States by writ of error.(ef) 

• 

(c) Gelston r. Hoyt. 3 Wheat. 246. 

(d) Olney v. Arnold. 3 Dall. 308. 

(0 Cohens V. Virginia. 6 Wheat. 264. 290. 376. 
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fiut such judgment of the highest Court of a State 
must he final. For, where there had been in the in- 
ferior Court of the State, judgment for the plaintiff, and 
the highest Court of the State, on a bill of exceptioos, 
reversed that judgment and remanded the cause to the 
inferior Court, with directions to award a venire facias 
de norvo^ the writ of error from the Supreme Court of 
the United States to such highest Court on their judg- 
ment of reversal, was dismissed.^X^ 

If, on a writ of error to the judgment of a State 
Court, the Supreme Court reverses such judgment, 
and issues a mandate, directing the State Court to carry 
into effect the judgment of the Supreme Court, and 
the State Court gives an opinion declining to obey the 
mandate, on the ground that the Supreme Court had 
not jurisdiction, and that the act of Congress allowing 
a writ of error from the Supreme Court of the United 
States to State Courts was unconstitutional, such opi- 
nion is a final judgment on which the party may have 
another writ of error, and the former record is not 
then before the Court.(^) But whether the Supreme 
Court has authority to issue a writ of mandamus to 
the State Court, in such case, to enforce the former 
judgment, query. [h) 

To entitle a party to his writ of error from the Su- 
preme Court, on the ground of the case being one that 
arises under a law of the United States, the decision of 
the highest State Court must be against the privilege 
claimed under such law, treaty, ^c. For, if the de- 
fendants in a suit in the State Court, apply to it for a 
removal of the cause to the Ch-cuit Court of the Uni- 
ted States, on the ground of their bein$^ aliens, and the 
Court grant the removal, the plaintiffs cannot avail 
themselves of a writ of error from the Supreme Court 
• 

(/) Houston v. Moore. 3 Wheat. 433. 

\g) Martin v. Hunter's lessee. 1 Wheat. 304. 

(/i) Martin v. Hunter's lessee. 1 Wheat. S6S. 
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to remove such decision; for the decision is not 
against the privilege claimed, but in favour of it.(i) 
So, wliere in ejectment neither side claims under a 
treaty, nor is aflfected by it, but the defendant sets up 
an outstanding title in a third person, which he con- 
tends is protected by treaty, and therefore the title is 
not in the plaintiff, and the highest Court of the State 
decide against such title, it is not a case in which a 
writ of error lies from the Supreme Court of the Uni- 
ted States ; for, though the words of the act of Con- 
gress extend the jurisdiction of the Supreme Court to 
cases where is drawn in question the construction of 
a treaty, and the decision is against the title, right, 
privilege, ^c, these words must be restrained by the 
Constitution, which is confined (art. iii. sec. 2. l.) 
to cases arising under treaties, f^c.(k) 

The only title asserted by the defendants in error, 
(plaintiffs below in a bill in equity,) to the land in dis- 
pute, was founded on an alleged confiscation of it by 
the State of Maryland, and a conveyance by the State 
to them. The title set up by the plaintiffs in error, 
and the only one that could resist that claimed by the 
grantees of the State, was under the treaty of peace of 
September 6th, 1783, the 6th article of which, they 
contended, protected their rights, if the confiscation by 
the laws of the State was not complete prior to the 
treaty. The Court below decided, that the confisca- 
tion was complete, and that the treaty did not operate 
upon it : and they declared, and it was admitted by 
the parties, that when the confiscation is not complete 
before the treaty, the estate is protected by the treaty. 
It was held, that the Supreme Court of the United 
States had jurisdiction by writ of error, as the point to 
be decided was, whether this was a case of confisca- 



(i) Gordon v. Caldcleugh. 3 Cranch, 268. 

(iJ) Owings V. Norwood. 5 Cranch, 344. Sec 6 Wheat. 3/9. 

H 
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cation within the meaning of the 0th article of the 
treaty, and involved the construction of that treaty, as 
well as the defendants' title under the State laws.(^) 
And this Court is not confined to the abstract enquiry 
into the correctness of the construction put upon a 
treaty by the Court below ; nor need it appear that 
that they have given any construction to it. It is suf- 
ficient if it appear, that a title was set up under it, and 
that a decision took place against the title so set up, 
although there might be other grounds on which the 
decision was had against the title.(m) 

But if there be various grounds of claim stated in 
the Court below by bill in equity, some of which are 
dependent on acts of Congress, and others consist of 
matters of fraud or contract, and the Court below 
decide against them all, and dismiss the bill, this 
Court, on the writ of error, will take into considera- 
tion only such grounds of claim as arise under the acts 
of Congress, and examine how far the Court below 
decided right as respects them ; it will not look into 
circumstances of alleged fraud or contract, unless 
they had induced the Court below to determine against 
the person having the title under the laws of the Uni- 
ted States. The opinion of the State Court on the 
fraud or contract is conclusive, and the only question 
to be discussed here, is the title of the plaintiff under 
the acts of Congress.(n) 

If two citizens of the same State, in a suit in the 
highest State Court, claim under the same acts of 
Congress, the Supreme Court of the United States has 
jurisdiction by writ of error to remove the decision be- 
low. The object of the Constitution and acts of Con- 

(/) Smith V. Maryland for the use of Carroll ct al. 6 Cranch, 
286. 

(w) Martin v. Hunter's Lessee. 1 Wheat. 304. 

(n) Matthews v. Zanc. 7 Wheat. 164. 206. See Miller r. 
Nichols. 4 Wheat. Sll. 
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gress is not merely to maintain the authority of the 
Constitution and laws of the United States in cases aris- 
ing under them, but to give the Supreme Court power 
to render uniform the construction of the laws of the 
United States, and the decisions upon rights or titles 
under those laws.(o) 

If a State Court, on a motion for a mandamus to 
an officer of the United States, to do an act from which 
a party claims a benefit by virtue of a law of the 
United States, sustain the jurisdiction to issue such 
writ, the controlling power of this Court may be ex- 
ercised under the description of an exemption claim- 
ed by the officer over whom the jurisdiction is exer. 
cised: and though the State Court after a hearing 
dismiss the claim on the merits, yet this Court, it 
seems, on a writ of error brought by the plaintiff, will 
affijrm the judgment with costs, and declare as the 
reason thereof, that the Court below had no authority 
to issue a mandamus in the case.(p) ^ 

But it must appear from the recora, that an act of 
Congress, the constitutionality of a State law, £^c., 
were applicable to the case. This need not be stated 
in terms, but it must appear on the record.(9) Thus 
where in a case removed by writ of error from the 
highest Court of a State, the act of Congress suppos- 
ed to have been disregarded, was, that giving the 
United States priority in cases of insolvency, and a 
claim by the District Attorney on behalf of the United 
States under that act appeared on the record, but the 
fact of insolvency did not appear on the record, it was 
held, that had that appeared, it would have been suffi- 
cient: but as it did not appear, and no other question 
was presented than the correctness of the decision ac- 

(o) lb. 4 Cranch, 382. 5 Cranch,92. 
Ip) M*Clung V. Silliman. 6 Wheat. 598. 
(q) Martin v. Hunter's Lessee. 1 Wheat. 304. Inglee v. 
Coolidge. 2 Wheat. 863.. 
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cording to the State laws, that was a question over 
which this Court had no jurisdiction, and the writ of 
error was dismissed.(r) The report of the Judge who 
tried the cause, containing a statement of the facts on 
which the Court below in its discretion might grant re- 
lief or a new trial, cannot be received to shew the 
question raised in the cause, though annexed to the 
return of the writ of error. It is not like a special 
verdict, or statement of facts agreed of record, upon 
which judgment is to be pronounced, and therefore 
the verdict being general, and the question raised ap- 
pearing only by the report of the Judge to be respect- 
ing an act of Congress, the writ of error was dismiss- 
ed.(5) 

The appellate jurisdiction from the highest State 
Courts by writ of error under the act of September 
S4th, 1789, was exercised by the Supreme Court in 
a variety of cases without question, until the year 1815, 
when, on the i^versal by the Supreme Court of the 
judgment of the Court of Appeals of the State of \nr- 
ginia, and mandate issued, that Court gave an opinion, 
that the Constitution did not warrant the vesting in the 
Supreme Court of the United States an appellate ju- 
risdiction from the judgments of State Courts, and de- 
clined obedience to the mandate.(^) But on a new 
writ of error, the Supreme Court held, that the juris- 
diction was constitutionally vested in them by the act 
of September 24th, i789.{u) In the celebrated case 
of Cohens v. Firginia^{x) in 18Sl,this point was again 
raised and decided in the same manner, and it was 
also determined, that the Supreme Court had such ap- 
pellate jurisdiction, though one of the parties was a 

(r) Miller v. Nichols. 4 Wheat. 311. 

(6') Inglce r. Coolidgc. 2 Wheat. 363. See Lanusse v. Barker. 
3 Wheat. 101. 

(t) Cited 6 Wheat. 352. note a. 

(m) Martin v. Hunter's Lessee. 1 Wheat. 304. 

(x) 6 Wheat. 264. 
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State, and the other a citizen of that State ; and who- 
ever might be the parties. 

An act of Congress for the regulation of the local 
affairs of the District of Columbia, is a law of the 
United States under the S5th sec. of the act of Sep- 
tember 84th, 1789. And so, it seems, is any act pass- 
ed by Congress by virtue of the power to exercise ex- 
clusive legislation, given by the 8th sec. of the 1st ar- 
ticle of the Constitution. And a case in which the 
validity of such act, or of a State law as repugnant to 
such act, is drawn in question, if decided by the high- 
est State Court against the validity of such act of Con- 
gress, or in favour of the validity of such law, is the 
subject of a writ of error. So also is it, if the ques- 
tion be, whether Congreas, in passing such act intend- 
ed to legislate beyond the district of Columbia; for 
such point involves the question, whether the act, if 
intended so to operate, is warranted by the Constitu- 
tion.(y) So, if this Court reverse the judgment of the 
highest State Court, and issue a mandate, which the 
State Court declines to obey, on the ground that the 
act of Congress of September 84th, 1789, vesting this 
Court with appellate jurisdiction from State Courts, is 
unconstitutional and void, such opinion is a denial of 
the validity of a Statute of the United States, and er- 
ror lies upon it from this Court.(2;) And on such writ 
of error, the former record is not before the Court, but 
only the judgment and proceedings in the State Court 
subsequent to the mandate.(a) In the important case 
however of Martin v. Hunter's Lessee^{h) from motives 
of a public nature, the Court went back to the former 
record, and re-examined the question of its jurisdic- 



2/) Cohens v, Virginia. 6 Wheat. £64. 
(z) Martin v. Hunter's lessee. 1 Wheat. 304. 
{a) lb. See also Browder r. M* Arthur. 7 Wheat. 58. 
{b 1 Wheat. 355. 
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tion, as it stood upon the record formerly in judg- 
ment. 

A writ of error lies from the Supreme Court of the 
United States to remove a judgment rendered in the 
highest State Court against the defendant, on an infor- 
mation brought by the attorney for the State, to re- 
cover a tine imposed by the State law for the use of 
the State.(c) And, it seems, the right to issue such 
writ of error extends under the act of September 24tb. 
1789, to criminal cases.(d) 

It seems to be the general opinion, that, from a de- 
cision by a State Court or Judge on a habeas corpuSj in 
a case arising under the Constitution, laws, or treat- 
ies of the United States, no appeal or writ of error lies 
to the Supreme Court of the United States under the 
present provision . of the acts of Congress. Tet it 
seems, the subject is within the power of Congress^ 
and they might enact regulations providing for the ex- 
ercise of the appellate power of the Supreme Court in 
such cases.(^) 

(c) Cohens v. Virginia. 6 Wheat. 264. 

Id) Cohens v. Virginia. 6 Wheau 387. See Martin v. Hunter's 
lessee. 1 Wheat. 37 7. United States v. More. 3 Crapch. 159. 
{e) Case of Lockington. 5 Hall's Law Joum. 96. 
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CHAPTER VIH. 

SUPREME COURT— OPINIONS OPPOSED IN THE 

CIRCUIT COURT. 

Another mode, in which a case may be removed 
from the Circuit to the Supreme Court is, by a cer- 
tificate that the o[Hnions of the Judges of the Circuit 
Court are opposed, returned agreeably to the 6th sec. 
of the act of 89th April, 1808. 

Previous to the act of S9th April, 1808, the Circuit 
Courts were composed of three Judges: and the two 
Judges of the Supreme Court, who composed it with 
the district Judge, changed their circuits. But under 
this act, the Judge of the Supreme Court that attends 
it is stationary, and the Court being always composed 
of the same Judges, any division of opinion would 
leave the question undetermined. To remedy this 
inconvenience, the 6th sec. provides, that whenever 
any question shall occur before a Circuit Court upon 
which the opinions of the Judges shall be opposed, the 
point upon which the disagreement shall happen shall, 
during the same term, upon the request of either par- 
ty or their counsel, be stated under the direction of 
the Judges, and certified under the seal of the Court 
to the Supreme Court, at their next session to be held 
thereafter, and shall by the said Court be finally de- 
cidcd. And the decision of the Supreme Court, and 
their order in the premises shall be remitted to the 
Circuit Court, and be there entered of record, and 
shall have effect according to the nature of the said 
judgment and oixler. Provided^ that nothing herein 
contained, shall prevent the cause from proceeding. 
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if, in the opinion of the Court, farther proceedings can 
be had,, without prejudice to the merits. And provide 
ed also, that imprisonment shall not be allowed, nor 
punishment in any case be inflicted, where the Judges 
of the said Court are divided in opinion upon the 
question touching the said imprisonment or punish- 
ment.(a) 

The provisions of this act extend to criminal as well 
as civil cases. 

If a case comes up in error in consequence of the 
opposition in opinion of the Judges of the Circuit Court, 
the Supreme Court will consider only the single ques- 
tion or questions upon which the Judges were oppos- 
ed, and not the whole case: but the parties are not 
thereby precluded from bringing a writ of error on the 
final judgment below.(&) 

But a suit cannot be removed in this manner, which 
has been brought from the District to the Circuit 
Court by writ of error: for the district Judge could not 
sit in the Circuit Court on a writ of error from his 
own decision, and consequently there could be no op- 
position of opinion to be certified to the Supreme 
Court. (c) Nor can a division of opinion on a motion 
for a new trial in any case, whether civil or criminal, 
be removed in this manner.((2) 

Where the opinions of the Judges are opposed, 
they do not assign any reasons in favour of their re- 
spective opinions, but merely state the point of dis- 
agreement, in order that either party may carry it to 
the Supreme Court for ultimate decision.(^) 

(a) See United States v. Worrall. 2 Dall. 384. United States 
V. Williams. 4 Hall's Law Journ. 461, where this happened under 
the former system. 

(b) Ogle o. Lee. 2 Cranch, 33. 

(c) United States v. Lancaster. 5 Wheat. 434. 

(d) United States o. Daniel. 6 Wheat. 542. 

(0 United Stales v. Smith and Ogden, 89, per. Paterson, J. 
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SUPREME COURT— APPELLATE POWER— HABEAS 

CORPUS, &c. 

Other modes in which the Supreme Court exer- 
cises its appellate power are habeas corpus^ pro- 
hibition, mandamus^ £^c. By the I4th section of the 
act of September S4, 1789, all the Courts of the 
"United States have power to issue writs of scire facias^ 
habeas carpus^ and all other writs not specially pro- 
vided for by statute, which may be necessary for the 
exercise of their respective jurisdictions, and agree- 
able to the principles and usages of law. And either 
of the Justices of the Supreme Court, as well as 
Judges of the District Court, shall have power to grant 
writs of habeas corpus for the purpose of an inquiry 
into the cause of commitment ; provided that writs of 
habeas corpus shall in no case extend to prisoners in 
gaol, unless where they are in custody under, or by 
colour of the authority of the United States, or are 
committed for trial before some Court of the same, 
or are necessary to be brought into Court to testify. 

Whether the Supreme Court had power to issue a 
habeas corpus to inquire into the cause of commit- 
ment of a person in custody under a commitment of 
the Circuit Court of the District of Columbia was a 
question that arose in the case of BoUman and Swart- 
wout, who were committed by that Court on a charge 
of treason.(a) The principal objections made to it 
were, that the act of Congress confined that power to 

(a) 4 Cranch, 75. 
I 



06 SUPREME COURT. 

a single Judge of the Supreme or District Court, and 
that it was the exercise of an original jurisdiction in 
a case in which it was not granted by the Constitution. 
But the Court decided, on a comparison of the above 
sections with the 33d section of the act of September 
S4, 1789, wiiich authorizes the Supreme Court to ad- 
mit to bail in criminal cases, that it had the power, 
and that the jurisdiction exercised by habeas corpus in 
such case is not original, but appellate. It is the revision 
of a decision of an inferior Court, by which a citizen has 
been committed to gaol. It does not touch the ques- 
tion of guilt, but of imprisonment, and they awarded 
the writ. CusHiNG and Johnson J. dissented, on the 
latter ground. Prior to this case the Supreme Court 
had exercised a similar jurisdiction, without objection, 
in Hamilton's case,(ft) where the commitment was by 
the District Judge, and in Burford's case.(c) In a late 
case where the question was again made, whether 
this Court had authority to issue a habeas corpus where 
a person was in gaol under the warrant or order of 
any other Court of the United States, the Court de- 
clared that the point had already passed in rem judica- 
tarn in this Court : that in the case of BoUman v. Swart- 
wout^ it was expressly decided, upon full argument, 
that this Court possessed such an authority, and the 
question had ever since been considered at rest.fd) 

But the Supreme Court will not grant a habeas 
corpus^ to bring up a person who is in the custody of 
the Marshal under a commitment of a Circuit Court 
of the United States for a contempt : nor, if grant- 
ed, will it inquire whether the Court erred in its 
judgment of the law applicable to the case, if there 
be no question but that such commitment was made 
by a Court of competent jurisdiction, and in the ex- 

(b) 3 Dall. 17. 

fc) 3 Cranch, 448. 

{d) Ex parte Kearney. 7 Wheat. 41, 42. 
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ercise of an unquestionable authority. The adjudica- 
tion of the Court below is a conviction, and is con- 
clusive, and the commitment in consequence is an ex- 
ecution ; and the exercise of the power of revising the 
case on a habeas corpus^ would be the exercise of an 
appellate jurisdiction in criminal cases, which is an 
authority not granted by the laws of the United States, 
except by a certificate that the opinions of the Judges 
are opposed ; and the Court will not do indirectly, 
what they cannot do directly. Where, therefore, the 
party was in gaol, in custody of the Marshal, under a 
commitment of the Circuit Court for the District of 
Columbia, for an alleged contempt in refusing to an- 
swer a question put to him as a witness, on the trial 
of an indictment, the Supreme Court refused to grant 
a habeas corpus to bring up his body.(e) 

The Supreme Court has power to issue not only 
this writ of habeas corpus ad subjiciendum^ to inquire 
into the cause of commitment, but also the habeas cor- 
pus ad prosequendum^ testificandum et deliberandum.(f) 
But the acts of Congress do not extend to it the writ 
of habeas corpus ad respondendum^ nor ad satisfacien- 
dum, as they are not processes necessary for the ex- 
ercise of the jurisdiction of the Supreme Court ; nor 
the writ of habeas corpus ad faciendum et recipien- 
dum^ commonly denominated a habeas corpus cum 
causa^ a different mode of bringing up suits from the 
Courts below being provided by the acts of Congress.(g) 

On the return of the habeas corpus^ if the Court go 
into an examination of the evidence upon which the 
commitment was grounded, it is unimportant whether 
the commitment be regular in point of form or not: 
the Court will proceed to do what the Court below 

(e) Ex parte Kearney. 7 Wheat. 38. Sec also Anderson r. 
Dunn. 6 Wheat. 204. 
rfj 3 Cranch, 448. 
(ff) lb. 
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ought to have done.(A) So, if a certificate from the 
secretai7 of state of the United States of the appoint- 
ment of certain magistrates, before whom affidavits 
were made, on which the commitments were found- 
ed, be informal, and may readily be corrected, the 
Court will proceed to consider the subject as if the 
certificate were corrected, retaining however any final 
decision, if against the prisoners, until the correction 
shall be made.(i) 

The question to be determined on a habeas corpus 
for the purpose of inquiring into the cause of com- 
mitment is, whether the accused shall be discharged, 
or held to trial : and if the latter, in what place the 
trial shall take place, and whether the accused shall 
be confined, or admitted to bail. If upon this inquiry 
it manifestly appears, that no crime has been commit- 
ted, or that the suspicion entertained of the prisoner 
was wholly groundless, in sucli cases only is it lawful 
totally to discharge him. Otherwise he must either 
be committed to prison or give bail.(A:) The majority 
of the Court, therefore, being of opinion, that there 
was not sufficient evidence against the accused of the 
fact of their levying war against the United States to 
justify their commitment on the charge of treason, 
discharged them : being divided in opinion as to their 
having committed an offence of another description.(i) 

The limitation in the first clause of the I4th section 
above mentioned, that the writs shall be agreeable to 
the principles and usages of law, means those general 
principles and those general usages which are to be 
found, not in the legislative acts of any particular 
State, but in that generally recognised and long csta- 



(A) Ex parte Bollman and Swartwout. o Cranch, 114. 
(i) lb. 130. 

k) See Commitment. /;o9^ 

/) Ex parte Bollman and Swartwout. "J C ranch, 7:^. 
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Wished law, which forms the substratum of the laws 
of every 8tate.(m) 

On habeas carpus for a prisoner a certiorari may 
issue from the Supreme Court to the clerk of the Cir- 
cuit Court, to certify the record by which the cause 
of commitment may be examined, and its legality in- 
vestigated.(n) 

The 18th section of the act of September 84, 1789, 
also vests in the Supreme Court power to issue writs 
of prohibitum to the District Courts when proceeding 
as Courts of admiralty and maritime jurisdiction. And 
such prohibition lies to the District Court to stay pro- 
ceedings l)efore sentence, when that Court entertains 
a jurisdiction not granted by the law of nations, or 
Constitution, or laws of the United States.(o) And 
such proceeding in prohibition, or other similar writ, 
is appellate in its nature.C;?) 

By the I3th section of the act of September S4, 
1789, it is further provided, that the Supreme Court 
shall have power to issue writs of mandamus, in cases 
warranted by the principles and usages of law, to any 
Courts appointed, or persons holding office under the 
authority of the IFnited States. 

The issuing of a mandamus to Courts, is the exer- 
cise of an appellate jurisdiction, and therefore consti- 
tutionally vested by this act in the Supreme Court; 
but a mandamus directed to a public officer belongs 
to original jurisdiction, and by the Constitution, the 
exercise of original jurisdiction by the Supreme Court 
is restricted to certain specified cases, which do not 
comprehend a mandamus. The latter clause of the 
above section, therefore, authorising this writ to be 

(m) United States t^. Burr, appendix, 2d part, 185, 6. Per Mar- 
shall C. J. 

(ji) Ex parte Burford. S Cranch, 448. 
(0) United States v. Peters. 3 Dall. 121. 
(/>) Cohens v. Virginia. 6 Wheat, 397. 
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issued by the Supreme Court, to persons holding office 
under the authority of the United States, is not war- 
ranted by the Constitution, and is void, artd the Court 
will not enforce it. The Court, therefore, refused to 
issue a mandamus to the secretary of state of the 
United States, commanding him to deliver to the re- 
lator a commission of justice of the peace for the dis- 
trict of Columbia, which had been signed by the Pre- 
sident of the United States, and sealed vnth the great 
seaL(9) 

A mandamus will not be granted to a district judge, 
commanding him to issue a warrant in a case in which 
he acts in a judicial capacity in the matter, and has de- 
termined against issuing it. The Court has no power 
to compel a Judge to act according to the dictates of 
any judgment but his own.(r) 

Where the Court below stayed proceedings in a suit, 
upon a suggestion of the district attorney of the United 
States, it seems, a mandamus ntsi^ in nature of a pro- 
cedendo, is the proper remedy .(s) 

The Supreme Court was divided in opinion on the 
question, whether the attorney general of the United 
States has a right ex officio^ to apply for a mandamus 
to the judges of the Circuit Court, commanding them 
to proceed to execute certain duties imposed on them 
by an act of Congress relating to invalid pensioners, 
which they had declined executing.(0 

The Supreme Court cannot remove a cause from 
the^Circuit Court by certiorari^ on the allegation that 
the Circuit Court has no jurisdiction of the case, but 
that the jurisdiction over it belongs to the Supreme 
Court ; the mode of removal is different by the law.(fi) 



(j) Marbury v. Madison. 1 Cranch, 175. 
(r) United States v, Lawrence. 3 Dall. 42, 
(.9) Livingston v. Dorgcnois. 7 Cranch, 577. 
(0 Hayburn's Case. 2 Dall. 409. 
(i/) Fowler t;. Lindsey. 3DalL411. 
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Nor, it seems, does a certiorari lie in such case, to 
chans;e the venue^ and grant an impartial trial.(a;) 

A certiorari issues on an allegation of diminution,(2^) 
or, where that will not answer, the Court will ^- 
rect a special certiorari to be framed, suited to the 
ease.(2;) 

In some one or other of these modes, must a 
cause be brought before the Supreme Court ; for it 
will not take cognisance of a cause not regularly 
brought before it. As where a suit was depending in 
a Circuit Court, and the attomies stated a case, and 
presented it to the Supreme Court for consideration 
and decision, the Court refused to consider and de- 
cide it.{a) 

(x) Fowler V. Lindsey. 3 Dall. 411. 

ly) Ex parte Burford. 3 Cranch, 448. 

(2) Barton v. Pettit. 7 Cranch, 288. 

(a) Dewhurst v, Coulthard. 3 Dall. 409. See also Lanusse t^. 
Barker. 3 Wheat. 101. And United States v. Tenbrock. 2 Wheat. 
5S48. 
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SUPREME COURT— WRIT OF ERROR— PRACTICE. 

The Practice of the Supreme Court on Writs of 
Error, will be considered under different heads. 

1. As to the power to issue writs, forms, and s^Ie 
of process, general rules of practice, regulations as 
to attornies and counsellors, i^c. See Supreme Court 
— Practice in Original Suits, ante. 19. 

8. Whence the writ of error issues. 

It was determined by the Supreme Court, in the 
year 1791, that writs of error could regularly issue 
only from the office of the clerk of the Supreme 
Court.(a) The inconvenience of such a rule occa- 
sioned the provision of the act of Congress of May 
8th, 179S, sect. 9, that it should be the duty of the 
clerk of the Supreme Court of the United States, forth- 
with to transmit to the clerks of the several Circuit 
Courts, the form of a writ of error, to be approved 
of by any two of the Judges of the Supreme Court, 
and it should be lawful for the clerks of the sud Cir- 
cuit Courts to issue writs of error agreeably to such 
forms, as nearly as the case may admit, under the 
seal of the said Circuit Courts, returnable to the Su- 
preme Court, in the same manner as the clerk of the 
Supreme Court may issue such writs in pursuance of 
the act of 24th September, 1789. 

(a) West V. Barnes. 2 Dall. 401. 
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3. Of the teste of the writ. 

A writ of error ought to bear teste of the term next 
preceding that to which it is returnable, and a term 
must not intervene between the teste and return.(&) 
But a writ of error issued in September, may bear teste 
of the preceding Fel)ruary Term of the Court, and 
may be returnable to the next February Term, not- 
withstanding the intervention of the August term,(c) 
and if the writ of error was in fact issued after the 
term preceding that to which it is returnable, it is not 
a sufficient objection that it is not tested of the last 
day of such preceding term, nor of that term at all, 
for the teste is amendable by the record of the Court 
shewing the duration of the term.((2) 

4. Of the citation. 

The S2d section of the act of September S4th, 1789, 
requinis, that there shall be annexed to, and return- 
ed with the writ of error, among other things, a ci- 
tation to the adverse party, signed by a Judge of the 
Circuit Court to which the writ issued, or Justice of 
the Supreme Coui*t, the adverse party having at least 
thirty days^ notice, and every Justice or Judge, sign- 
ing a citation on any writ of error as aforesaid, shall 
take good and sufficient security, that the plaintiff in 
error shall prosecute his writ to effect, and answer all 
damages and costs if he fail to make his plea good. 

By section 28, a writ of error, as aforesaid, shall 
be a supersedeas^ and stay execution, in cases only 
where the writ of error is served by a copy thereof 
being lodged for the adverse party in the clerk's of- 



(b) Hamilton o. Moore. 3 Dall. 371. 

(c) Blackwell v. Patten. 7 Cranch, 277. 
{d) Course v. Stead. 4 Dall. 25. 
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fice, where the record remains, within ten days, Sun- 
days exclusive, after rendering the judgment or pass- 
ing the decree complained of: until the expiration of 
wliich term of ten days, executions shall not issue in 
any case where a writ of error may be a supersedeas. 
The act of December is, 1794, sect, i, reciting 
that doubts had arisen as to the extent of the secu- 
rity to be required in certain cases, provides, in sect 
S, that the security to be required and taken on the 
signing of a citation, on any writ of error which shall 
not be a supersedeas^ and stay execution, shall be only 
to such amount as, in the opinion of the Justice or 
Judge taking the same, shall be sufficient to answer 
all such costs as, upon an affirmance of the judgment, 
or decree, may be adjudged or decreed to the re- 
spondent in error. 

Although it does not appear before the Supreme 
Court on the record returned with the writ of error, 
that the Judge who granted the writ of error did, up- 
on issuing the citation, take the security required by 
the sad section of the act of September 84th, 1789, 
yet that docs not avoid the writ of error. This pro- 
vision is merely directory, and the presumption is, 
that it has been complied with. The statute does not 
require the security to be returned to the Supreme 
Court, and it might, with equal propriety, be lodged 
in tlie Court below. If any prejudice happen by the 
omission, the Supreme Court can grant summary 
relief, by imposing terms on the other party.(^) 

The original citation, signed by the Judge himself, 
must be returned with the record ; a copy, with an 
affidavit of service on the defendant in error, is not 
sufficient.(X^ If there be no original citation return- 
ed, the writ of error will be quashed,(^) or dismiss- 

(e) Martin t^. Hunter's lessee. 1 Wheat. 361. 
ffj Wilson r. Daniel. 3 Dall. 401. 
Ig') Lloyd i\ Alexander. 1 Cranch, 365. 
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€d.(A) But if it be surest ed that the citation has 
been served, but not returned bv the clerk below, 
with the writ of error, a certiorari will be granted,(t) 
which it seems the clerk below may return, under his 
hand and the seal of the Court, by virtue of the rule 
of Court.(A:) 

A citation not served, is as no citation.(2) If the 
feme plaintiff below, intermarry after the judgment, 
the citation may be served on her husband.(m) 

If the citation has not been served thirty days he- 
fore the ftrst day of the term, the Court will not take 
up the cause until tliirty days have expired from the 
time of such service, though the parties appear.(ii) 
Nor will the Court, in such case, even after the ex- 
piration of the thirty days, take up the cause at that 
term without consent.(o) 

5. Of the service. 

tinder the 33d section of the act of September 
£4th, 1789, a writ of error is a supersedeas^ and stays 
execution, in cases only where it is served, by a copy 
thereof, for the adverse party being lodged in the of- 
fice of the clerk of the Court, where the judgment 
was rendered, or decree was passed within ten days, 
Sundays exclusive, after the rendering of the judg- 
ment or passing the decree complained of,(;i) Such 
lodging of a copy is a service of the writ, and if not 
made till after the return day of the writ, it is void : 
but if the service is made before the return day, it is 

(/i) BailifF r. Tippi-^g. 2 Cranch,40G. 

n) Fields. >:iUon. 3Cranch, 514. 

(k) Fcnnemorc r. The United Stattfs. 3 Dall. 560, note. 

(/) Lloyd T. Alexander. 1 Cranch, 365. 

(wi) Fairfax's executor v, Fairfax. 5 Cranch, iM. 

(«) Lloyd r. Alexander. 1 Cranch, 365. 

(o) Welsh V. Mandeville. 5 Cranch, 32 L 

(/>) Wood I'. Lidc. 4 Cranch, 181. 
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good, though the writ be not returned till after the 
Court has closed its session ; provided the opposite 
party appear: for such appearance waves all objec- 
tion to the irregularity of the return.(9) In Blair v. 
Miller,(r) it was held that a writ of error is a nullity, 
if not returned till the term next succeeding that to 
which it was returnable : but it does not appear which 
party made the objection, in that case, to the writ, nor 
whether there was any appearance for the opposite 
party .(5) The writ of error may, it seems, be taken 
out and served before the judgment below is signed. 
Where the value does not appear on the record, and 
.tame is given to the plaintiff in error, defendant be- 
low, to prove it by affidavits, the writ of error is not 
a ^upersedeas.{t) 

6. Of the return, assignment of errors, and plea. 

By the sad section of the act of September S4th, 
1789, to the writ of error must be annexed and re- 
turned therewith, at the day and place therein men- 
tioncd, an authenticated transcript of the record, and 
assignment of errors, and prayer for reversal, with 
a citation to the adverse party, signed as therein di- 
rected. We have already treated of the return of the 
citation,(z/) and of the writ.(a;) By rule of Court, 
{y) the clerk of the Court to which any writ of error 

(y) Wood t;, Ltde. 4 Cranch, 181. 

(r) 4Didl. 21. 

(s) Wood V. Lide. 4 Cranch, 181. In Blair v. Miller, it seems 
the writ was not returned till the terra succeeding that to which it 
wns returnable : in Wood v. Lide, it was returned shortly after 
the Court had closed the February session, to which it was return- 
able, viz. on the J 8th March. See Hamilton t;. Moore. 3 Dall. 
371. 

(/) Williamson v. Kincaid. 4 Dall. 20. 

(?/) Ante. Citation, 

\x) Ante. Service. 

(f/) 1 Cranch, xvii. 
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18 directed, may make return of the same, by trans- 
mitting a true copy of the record, and of all the pro- 
ceedings in the cause, under his hand and the seal of 
the Court : and such return is valid.(2;) But the re- 
turn should, it seems, purport to be an entire copy : 
for a certificate of the clerk below, signed " Copy 
teste A. B., clerk," is a defective veritication of the 
record.(a) And the clerk below may under this rule 
return a certiorari^ issued after the return of the writ 
of error, on suggestion of diminution.(6) But if there 
be another record on which the judgment brought up 
by the writ of error is dependant, a certiorari in di- 
minution will not answer to bring that up ; the Court 
vrill therefore direct a special c^iorari to be framed.(c) 

The transcript of the record need not contain the 
names of the jurors who tried the cause, if complete 
in other resptcts.(d) 

By a rule of Court of February Term, 1806,((?) all 
^causes, the records in which shall be delivered to the 
clerk on or before the sixth day of a term, shall be 
considered as for trial in the course of that term. 
Where the record shall be delivered after the sixth 
day of the term, either party will be entitled to a 
continuance. In all cases where a writ of error shall 
be a stipersedeas to a judgment rendered in any Cir- 
cuit Court of the United States, (except that for the 
INstrict of Columbia,) at least thirty days previous to 
the commencement of any terms of this Court, it 
shall be the duty of the plaintiff in error to lodge a 
copy of the record with the clerk of the Court, with- 
in the first six days of the term. And if he shall fail 



(2) Martin r. Hunter** lessee. 1 Wheat, 361, 

(a) Wilson v. Daniel. .S Dall. 401. 

(^) Fcnnimore v. The United States. 3 Dall. S60. note. 

(c) Barton v. Pettit, 7 Cranch, 288. . 

(d) Owens r. Hannay. 9 Cranch, 180. 

(e) 3 Cranch. 239. 
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SO td do, the defendant in error shall be permitted afl 
terwards to lodge a copy of the record with the clerk, 
and the cause shall stand for trial in like manner us if 
the record had come up within the first six days ; or 
he may, on producing; a certificate from the clerk, 
stating tlie cause, and that a writ of error has been 
sued out, which operates as a supersedeas to the judg- 
ment, have the said writ of error docketed and dia- 
missed. This rule is to apply to all judgments ren- 
dered by the Court for the District of Columbia, at 
any time prior to a session of this Court. But, though 
the transcript be not filed within the first six days of 
a term, agreeably to this rule, yet if it be filed during 
the term, before a motion is made to dismiss the writ 
of error, it is good.(/) 

By a subsequent rule of Court made at February 
Term, 18S1, in all cases where a writ of error or an 
appeal shall be brought to this Court, from any judg- 
ment or decree rendered thirty days before the Term, to 
which such writ of error or appeal shall be returnable, 
it shall be the duty of the plaintiff in error, or appellant, 
as the case may be, to docket the cause, and file the re- 
cord thereof with the clerk of this Court, within the 
first six days of the Term: on failure to do which, 
the defendant in error, or appellee, as the case may 
be, may docket the cause, and file a copy of the re- 
cord with the clerk, and thereupon the cause shall 
stand for trial in like manner as if the record had been 
duly filed within the first six days of the Term: or, at 
his option, he may have the cause docketed, and dis- 
missed, upon producing a certificate from the clerk of 
the Court wherein the judgment or decree was ren- 
dered, stating the cause, and certifying that such writ 
of error or appeal had been duly sued out and al- 
iowed.(^) 

(/) Bingham v. Morris. 7 Cranch, 99, 
(^) 6 Wheat, vi. 
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In respect to the assignment of errors and plea, a 
rule of Court made at February Term, I8OG, pro- 
vides,(/t) that, in cases not put to issue at the August 
Term, it stiall be the duty of the plaintiff in error, 
if errors shall not have been assigned iu the Court 
below, to assign them in this Court at the commence- 
ment of the Term, or so soon thereafter as the record 
shall be filed with the clerk, and the cause placed on 
the docket. And if he shall fail to do so, and shall 
also fail to assign them when the cause shall be called 
for trial, the writ of error may be dismissed at his 
cost: and if the defendant shall refuse to plead to 
issue, and the cause shall be called for trial, the Court 
may proceed to hear an argument on the part of the 
plaintiff^ and to give judgment according to the right 
of the case. 

In practice, a specific assignment of errors has never 
been insisted on as a preliminary to the argument or 
decision of the cause.(i) 

7. Appearance. 

By a rule of Court made at August Term, 1801, (A:) 
in every cause where the defendant in error fails to 
appear, the plaintiff may proceed ex parte,(Z) subject 
however, itwould seem, to the rules afterwards made.(f7i) 
By another rule, made at February Term, I808.(n) 
where the writ of error issues within thirty days before 
the meeting of the Court, the defendant is at liberty to 
enter his appearance, and proceed to trial ; otherwise 
the cause must be continued. Where there is no appear- 



ed) 3 Cranch, 239. 

(i) Green v. VVatkins. 6 Wheat. 263. 

(i) 1 Cranch, xviii. Sec antCf Service, &c. 

(/) See Hazlehurst v. The United States. 4 Dall. 6. 

(m) Sec ante, 78, 79. 

In) 1 Cranchy xviii. 
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ance for the plaintiff in error, the defendant in error 
may have the plaintiff in error called, and dismiss the writ 
of error, or may open the record, and pray for an affir- 
mance; and costs go of course.(o) If there is no ap- 
pearance on the docket for either party, nor counsel ap- 
pearirig, the Court will order the parties to be called 
and if neither appear, will dismiss the writ ofertor.{p) 
The effect of appearance in waving objections to the 
service of the citation, and the irregularity of the re- 
turn of the writ, has been already noticed in treating 
of the citation and service. 

8. Death of party. 

If either party die pending the proceedings on the 
writ of error in the Supreme Court, the writ of error 
is not thereby abated, whether it be in a real or per- 
sonal action, and, by the practice of the Court, whe. 
ther there has been an assignment of errors or not.(^) 
The representatives in the personalty or realty may 
voluntarily become parties, or may be compelled to 
become parties agreeably to the following rule of 
Court, which was made in consequence of the above 
case. 

This rule of Court was adopted at February Term, 
1821, and provides, that whenever pending a writ of 
error or appeal in this Court, either party shall die, the 
proper representatives in the personalty or realty, of the 
deceased party, according to the nature of the case, may 
voluntarily come in, and be admitted parties to the suit, 
and thereupon the cause shall be heard and determined 
as in other cases: and if such representatives shall not 
voluntarily become parties, then the other party may 

(o) Montalet v. Murray. 3 Cranch. 248. See ante. 77^ 78. 
(/>) Rodford v. Craig. 5 Cranch, 289. 

(y) Green V, Watkins. 6 Wheat. 260. See Slacker's heirs t». 
Thomas. 7 Wheat. 530. 
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suggest the death on the record* and thereupon, on 
motion, obtain an order, that unless such representa- 
tives shall become parties within the first ten days of 
the ensuing Term, the party moving for such order, 
if defendant in error, shall be entided to have the 
writ of error or appeal dismissed: and if the party so 
moving shall be plaintiff in error, he shall be entided 
to open the record, and on hearing have the same re- 
versed if it be erroneous. Provided^ however, that a 
copy of such order shall be printed in some news- 
paper at the seat of government, in which tiie laws of 
the United States shall be printed by authority, three 
successive weeks, at least sixty days before the begin- 
ning of the Term of the Supreme Court, then next 
ensuiDg.(r) 

0. Ai^gument. 

By a rule of Court of February Term, 1795,(5) 
the Court gave notice to the gentlemen of the bar, 
that hereafter they will expect to be furnished with a 
statement of the material points of the case, from the 
counsel on each side of the cause. The Court expect 
them from both sides, and unless they are furnished the 
cause will be dismissed or continued.(^) And in one 
case the cause was dismissed, because the appellant had 
not furnished the points of the case, but was afterwards 
reinstated by consent.(i/) By a rule made at February 
Term, 1821,(2:) after that Term no cause standing for 
argument will be heard by the Court, until the parties 
shall have furnished the Court with a printed brief or 
abstract of the cause, containing the substance of all 



(r) 6 Wheat, v. 
(s) I Cranch, xviii. 

i) Peyton v, Brooke. 3 Cranch, 93. 

u) Schooner Catherine v. The United States. 7 Cranch, 9?. 
(x) 6 Wheat, v. 
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the material pleadings, facts, and documents, on which 
the parties rely, and the points of law and fact intend- 
ed to be presented at the argument.(y) 

By a rule of Court made at February Term, 1812,(2:) 
only two counsel are permitted to argue for each party, 
plaintiff and defendant, in a cause: and the rule is in- 
flexible, whatever may be the number of points or 
parties in a cause.(a) But it has been dispensed with 
in a cause of great public importance, where the sove- 
reign rights of the United States and a State were in- 
volved, and the government of the United States 
directed the attorney general to appear for one of the 
parties. (6) 

Where the counsel employed had died, shortly be- 
fore the Term, and the cause was of magnitude, the 
Court granted a continuance.(c). 

It seems, a cause may be re-heard during the Term 
at which it is decided, but not after. ((/) At all events, 
it is too late to grant a 're-hearing in a cause, after it 
has been remitted to the Court below, to carry into 
effect the decree of this Court, according to its man- 
date. (^) 

10. Matters of form and amendments. 

By the act of September 34th, 1789, sect. 32, no sum- 
mons, writ, declaration, return, process, judgment, or 
other proceedings in civil causes, in any of the Courts 
of the United States, shall be abated, arrested, quash- 
ed, or reversed for any defect, or want of form, but 
the said Courts respectively shall proceed and give 

(^/) 6 Wheat, v. 

(2) Wheat. Dig. xiii. 

(a) 7 Cranch, 1. 

(^) M'Culloch V. The State ol Maryland. 4 Wheat. 322. 

(c) Hunter r. Fairfax's lessee. 3 Dall. 306. 

(d) Hudson v. Smith. 7 Cranch, 1. 

le) Browder v M' Arthur. 7 Wheat. 58. 
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judgment, according as the right of the case and mat- 
ter in law shall appear unto them, without regarding 
any imperfections, defects, or want of form, in such 
writ, declaration, or other pleading, return, process, 
judgment, or course of proceeding whatsoever, except 
those only, in cases of demurrer, which the party de- 
murring shall specially set down and express, toge- 
ther with his demurrer, as the cause thereof. And 
the said Courts, respectively, shall and may, hy vir- 
tue of the act, from time to time, amend all and 
every such imperfections, defects, and wants of form, 
other than those only which the party demurring shall 
express as aforesaid, and may at any time permit 
either of the parties to amend any defect in the pro- 
cess, or pleadings, upon such conditions as the said 
Courts, respectively, shall, in their discretion, and by 
their rules, prescribe. 

The teste of a writ of error may be amended by 
the record of the duration of the term, where it bears 
teste after the rising of the Court, so as to make it 
during the term.(/) So, the return day may be 
amended by filling a blank, if the indorsements fur- 
nish something to amend by.(g) So, where the omis- 
sion was merely clerical, as where the direction was 
to the Judges of the Circuit Court, holden in and for 
the district aforesaid, whereas no district was previ- 
ously named, it was allowed to be amended.(A) 

The Supreme Court, on reversal on a writ of error, 
do not give directions respecting amendments, hut 
leave such questions to the Court below,(i) unless 
on appeal, in some cases of libel for a forfeiture.(A:) 

(/) Course v. Stead. 2 Dall. 22. 

(.§^) Mossman v. Higginson. 4 Dall. 12. 

(h) Course v. Stead. 2 Dall. 22. 

(i) Sheehy v. Mandeville. 6 Cranch, 267. Slacum r. Pomer}'. 
lb. 225. 

(i) 7 Cranch, 496. 570. 9 Cranch, 244. 1 Wheat. 261. 
4 Wheat. 52. 
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11. Judgment. 

The act of September a4th, 1789, sect iBS, pro* 
Tides for damages and costs on affirmance.(/) The 
S4th sect, enacts, that when a judgment or decree 
shall be reversed in a Circuit Court, such Court shall 
proceed to render such judgment, or pass such decree 
as the District Court should have rendered or passed, 
and the Supreme Court shall do the same on rever- 
sals therein ; except when the reversal is in favour of 
the plaintiff or petitioner in the original suit, and the 
damages to be assessed, or matter to be decreed are 
uncertain, in which case they shall remand the cause 
for a final decision. 

If a judgment be reversed, which has been ren- 
dered on a special verdict or case agreed^ the Court 
above will proceed to give judgment.(m) But when a 
juds^ment is reversed on a bill of exceptions to in- 
structions given to the jury, there must be a new trial 
awarded by the Court helow,(n) and the Supreme 
Court will direct it.(o) So, if the judgment be revers- 
ed because the special verdict is defective.(p) And if" 
the judgment below was for the defendant in a special 
action of assumpsit, and it is reversed oh a bill of ex- 
ceptions, this Court will not assess the damages, and 
render judgment therefor in favour of the plaintiff, 
although the parties below, after verdict, agreed by a 
writing sent up with the record, that in the alternative 
of reversal, the Supreme Court should assess the da- 
mages, and enter judgment therefor.(5') 

If a case has been removed from the Circuit Court, 



(/) See the next head, post. 
(m) Hudson v. Guestier. 6 Cranch, 285, note. 
?w) lb. Lanusse v. Barker. 3 Wheat. 101. 
(o) Otis V. Waher. 6 Wheat. 592. 

(/>) Chesapeake Insurance Company v. Stark. 6 Cranch, 268. 
Livingston v. Maryland Insurance Company. 6 Cranch, 274. 
(7) Lanusse v. Barker. 3 Wheat. 101. 
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ind this Court decide on the merits, reverse the de- 
cree, and make a new decree, and issue its mandate 
requiring only the execution of its decree, the Circuit 
Dourt is bound to carry that decree into execution, and 
cannot entertain the question whether it has jurisdic- 
tion, although the jurisdiction of the Court do not ap- 
pear in the proceedings.(r) 

If the Court below have issued an irregular writ of 
execution, this Court will not quash it, but will direct 
the Court below to quash it, and award restitution. 
But, it seems, a writ of error will not remove an exe- 
ration awarded by a subsequent order of the Court 
l)elow ; such order should be brought up by writ of 
error.(5) 

The question before an Appellate Court is, whether 
the judgment was correct, not what was the ground 
on which the judgment professed to proceed. If, 
therefore, the judgment below, dismissing a motion for 
I mandamus^ is correct in itself, but the motion was 
dismissed on the merits, that Court deciding that it 
had jurisdiction, and the Supreme Court is of opinion 
on a writ of error brought by the plaintiff, that the Court 
below had not jurisdiction, it will affirm the judgment 
with costs, and declare that as the reason.(0 

If the judgment below, on demurrer, be for the de- 
Pendant, and the Supreme Court reverse the judg- 
ment, if the plaintiff in error obtain judgment in the 
Court below, it will of course be with costs. So, in 
aD cases of reversal, if this Court direct the Court 
below to enter judgment for the plaintiff in error, the 
Court below will, of course, enter the judgment with 
the costs of that Cour{.(u) 

fr) Skillem's executors v. May's executors. 6 Cranchy 267. 
(s) Wallen v. Williams. 7 Cranch, 278. 
(t) M*Clung V. Silliman. 6 Wheat. 598. 
(u) M^Knight v. Craig's Administrators. 6 Cranch, 187. Rid- 
dle V. Mandeville. 6 Cranch, 86. 
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By sec. 34, of the act of 1789, the Supreme Court 
shall not issue execution in cases that are removed be- 
fore them by wiit of error, but shall send a special 
mandate to the Circuit Court to award execution. This 
is now the case in appeals also. 

±2. Damages and costs. 

The S3d section of the act of September 24th, 
1789, declares, that where upon the writ of error the 
Supreme Court shall affirm a judgment, they shall 
adjudge to the respondent in error just damages for 
his delay, and single or double costs, at their discre- 
tion. These words, " at their discretion," apply as 
well to the damages as to the costs, and the Court is 
not bound in all cases to adjudge damages for delay.(j;) 
It is provided by a rule of Court adopted at February 
Term, I803,(t/) that in all cases where a writ of er- 
ror shall delay the proceedings on the judgnient of 
the Circuit Court, and shall appear to have been sued 
out merely for delay, damages shall be awarded at the 
rate of ten per cent, per annum, on the amount of the 
judgment. But in such cases, where there exists a 
real controversy, the damages shall be only at the rate 
of six percent, per annum. In both cases the interest 
is to be computed as part of the damages. On af- 
firming the judgment of the Circuit Court, this Court 
calculates interest on the a$!s;regate of principal and in- 
terest, up to the time of affirmance ;(z) but they will 
not calculate interest up to the time when their man- 



(x) Jennings i\ The Perseverance. 3 Dall. 336. Sec Appeal 
and Judgment, ante, 

(y) 1 Cranch, xviii. 

(z) By a general rule, made at February Term, 1807, where 
damages are given by the rule passed in February, 1803, the said 
damages shall be calculated to the day of affirmance of the said 
judgment in the Circuit Court. 4 Cranch. Adjinem. 
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date is to operate* because the party may pay the mo- 
ney immediately.(a) 

The 4th sect of the act of March i, 179S, provides, 
that there shall be allowed and taxed in the Supreme, 
Circuit, and District Courts, in favour of the parties 
affirmins; judgments therein, such compensation for 
their travel and attendance, and for attorney and coun- 
sellor's fees, (except in the District Courts in cases of 
admiralty and maritime jurisdiction,) as are allowed 
in the Supreme or Superior Courts of the respective 
States. 

Costs go of course on affirming a judgment,(6) and 
on dismissing a writ of error where the plaintiff in er- 
ror does not appear.(c) But thoup;h they were al- 
lowed in one case where the defendant in error was 
defendant below, and the writ of error was dismissed 
because the parties did not appear on the record to be 
citizens of different States,(rf) yet the general rule is, 
that thev are not allowed where a writ of error is dis- 
missed for want of jurisdiction in the Supreme 
Court.(e) 

In cases of reversal, costs are not of course,(/) and 
though they were allowed where the judgment was 
reversed for want of jurisdiction, the parries not ap- 
pearing on the record competent to sue and be sued, 
yet the Court afterwards directed, that when a judg- 
ment is reversed for want of jurisdicrion, it must be 
without co8ts.(j§r) If there l)e a judgment in a State 
Court on a question involving a right set up and claim- 

(a) Brown v. Van Braam. 3 Dall. 344. 

(b) Montalct v. Murray. 3 Cranch, 247. 4 Cranch, 47. 

(c) Montalet v. Murray. 3 Cranch, 247. 

(d\ Winchester v, Jackson. 3 Cranch, 515. But sec Montalet 
r. Murray. 4 Cranch, 47. 

f Inglce V. Coolidge. 2 Wheat. SG8. Houston v. Moore. 
3 Wheat. 433. 

r/J Montalet t;. Murray. 4 Cranch, 47. 

(sr) lb. 
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ed uoder a treaty, and that judgment is reversed in 
the highest Court of the State, and the Supreme 
Court reverse the latter, and affirm the former judg- 
ment, the costs of the whole proceedings follow the 
judgment in the Supreme Court.(A) By a rule of 
Court made at February Term, 1810, upon the re- 
versal of a judgment of the Circuit Court, the party in 
virhose favour tibe reversal is, shall recover his costs in 
the Circuit Court.(i) 

The costs of a case printed for the use of the Court, 
will not be allowed in affirming a decree by way of 
damages for delay.(A:) 

The United States, not being comprehended in the 
general words of a statute, do not pay costs under 
this act, and where the Court below, in a case in which 
the United States were complainants in equity, made 
a decree dismissing the bill in part, with costs, the 
Supreme Court affirmed the decree except as to costs, 
and reversed so much as awarded the United States 
to pay costs, and directed, that no costs should be al- 
lowed to either party in this Court,(/) So, on dis- 
missing a writ of error, in which tlie United States 
were plaintiffs in error, because it issued im providently, 
it was dismissed without costs, the Chief Justice 
stating, that the United States never pay costs.(TO) 

By a rule of Court, made at February Term, i 808, 
all parties in this Court, not being residents of the 
United States, must give security for the costs accru- 
ing in this Court, to be entered on the record.(n) 

(h) Clerke v. Harwood. S Dall, 342. 

(i) W^heai, Dig. xiii. 

Ck) Jennings v. The Perseverance. 3 Dall. 336. This appears 
to have been a case stated under the l9th sect, of the act of 1789, 
now repealed. 

(/) United States v. Hooe. 3 Cranch, 92. 

(m) United States v. Barker. 2 Wheat. 395. See United States 
r. La Vengeance. 3 Dall. 301. 

(«) Wheat. Dig. xii. 
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A rule made at the same term,(o) provides, that 
upon the clerk of -this Court producing satisfactory 
evidence by affidavit, or the acknowledgment of the 
parties, or their sureties, of having served a copy of 
the bill of costs due by them respectively, in this 
Court, on such parties or their sureties, an attachment 
shall issue against such parties or sureties respectively, 
to compel payment of the said costs. Each party is 
bound to pay the clerk his fees for services performed 
for him : and it is immaterial which party recovers 
judgment.(p) 

(0) Wheat. Dig. xii. 

(f) Caldwell v. Jackson. 7 Cranch, 276. 
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CHAPTER XI. 



SUPREME COURT— ORIMINAL JURISDICTION. 



The act of September 84th, 1789, sec. 13, ^ves the 
Supreme Court, exclusively, all such jurisdiction of 
suits or proceedings against ambassadors, or other 
public ministers, or their domestics, or domestic ser- 
vants, as a Court of law can have or exercise, con- 
sistently with the law of nations. 

The act for the punishment of certain crimes against 
the United States, passed the 30th April, 1790, sec. 
25 and S6, declares void any writ or process, where- 
by the person of any ambassador, or other public mi- 
nister, their domestic, or domestic servants, may be 
arrested or imprisoned, or his or tlieir goods or chat- 
tels may be distrained, seized, or attached ; and sub- 
jects the parties concerned to fine and imprisonment. 

No proceeding against an ambassador appears to 
have occurred in the Supreme Court of the United 
States since the period of its organization. And it 
may be remarked, that even if a summons be in such 
case sustainable, a judgment would be of little avail, 
as the above mentioned act of 1790, seems to take 
-away all process of execution, civil as well as crimi- 
nal, against the person or goods. 

As to consuls, the question has not arisen in the 
Supreme Court, whether it has original jurisdiction 
in proceedings against them for offences, either in 
those wliicli arc above, or those which are within the 
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grade assigned to the IMstrict Court by the act of 
September S4th, 1789, sec. 9 and il.(a) 

Though the third article of the Constitution would 
authorize Congress to give the Supreme Court ap- 
pellate jurisdiction, by writ of error from Courts of 
the United States, in criminal cases embraced by the 
grant of judicial power, yet they have not done so.(d) 
The only mode, as we have before seen, in which 
the appellate power can be exercised by the Supreme 
Court from a Circuit Court, in a criminal case, is by 
certificate, where the opinions of the Judges of the 
Circuit Court are opposed, under the 6tb sec. of the 
act of sgth April, i80S.(c) 



(a) See United States v. Ravara. 2 Dall. 297. and ante. 17. 
Commonwealth v. Kosloff. 5 Serg. and Rawle, 545. Respublica 
V. Cobbett. 3 DaU. 467. 2 Yeates, 352. S. C. 

ib) See United States v. More. 3 Cranch, ±59, Uiiited States 
!^a Vengeance. 3 Dall. 301. 
(c) See ante. 64. 
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CHAPITER XII. 



CIRCUIT COURTS— ORGANIZATION. 

The Circuit Courts are the principal inferior Courts 
established by act of Congress, in pursuance of the 
power given by the 3d article of the Constitution^ 
(sec. 1. 1,) to establish inferior Courts. 

By the 4th section of the act of September S4tb, 
1789, Circuit Courts were to consist of any txvo Jus- 
tices of the Supreme Court, and the District Judge of 
such District, any two of whom should constitute a 
quorum ; provided^ that no District Judge should give 
a vote in any case of appeal or writ of error from his 
own decision, but might assign the reasons of such 
decision. But by the 1st sec. of the act of March 9d, 
1793, the attendance of only one of the Justices of 
the Supreme Court at the several Circuit Courts of 
the United States to be hereafter held, shall be suf- 
ticient, any law requiring tlic attendance of two of 
the said Justices notwithstanding: pi'ovided that it 
shall be lawful for the Supreme Court, in cases where 
special circumstances shall, in their judgment, render 
the same necessary, to assign two of the said Jus- 
tices to attend the Circuit Court or Courts, and it 
shall he the duty of tlie Justices so assigned,' to attend 
accordingly. And, provided also, that when only one 
Judge of the Supreme Court shall attend any Circuit 
Court, and the District Judge shall be absent, or shall 
have been of counsel, or be concerned in interest, in 
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any case then pending, such Circuit Court may con- 
^st of the said Judge of the Supreme Court alone.(a) 

Where the District Judge does not judicially sit in 
a cause in the Circuit Court, he is considered as ab- 
sent, in contemplation of law, within the foregoing 
section, though he be on the hench.{b) 

By the act of lath February, 1801, entitled, an 
act to provide for the more convenient organization 
of the Courts of the United States, a new system was 
established, by virtue of which sixteen Circuit Court 
Judges were appointed to hold the Circuit Courts, and 
the Judges of the Supreme Court exercised no other 
juris^ction than that vested in the Supreme Court. 
But by the act of March 8th, isos, the act of isth Feb- 
ruary, 1801, was wholly repealed, and the system 
abolished. And now, under the act of S9th April, 
1808, and other acts, the Circuit Courts are organiz- 
ed as follows. 

From the majority of the Districts of the United 
States are formed seven Circuits, and there is holden, 
in each of these Districts, a Court called a Circuit 
Court. 

1. First Circuit. 

The Districts of New Hampshire, Massachusetts, 
Rhode Island, and Maine, form the first C]rcuit,(c) 
in which the Circuit Court consists of the Justice of 
the Supreme Court, residing within the said Circuit 
and the District Judge of the District where such 
Court is hol(len.(d) The sessions of the said Coun 
in the District of New Hampshire, is to be annual!/ 
holden at Portsmouth, on the 1st May, and at Exe- 

(a) See United States r. Lancaster. 5 Wheat. 434. 
(^) Binghatnr. Cabot. 3 Dall. 19. 
(c) Act of 29th April, 1802, sec. 4. March 30, 1820. 
{(f) Act of March 26, 1812. 
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ter, on the 1st October.(e) In the District of Rhode 
bland, at Newport, on the I5th June, and at Pro- 
yidence, on the I6th November.(/) In the District of 
Massachusetts, at Boston, on the I5th May, and I5th 
October.(s') In the District of Maine, at Portland, on 
the 8th May, and at Wiscasset, on the 8th C)ctoher.(A) 
And wherever any of the said day^^ happen on Sun- 
day, the Court is to he holden the day after. 

s. The Sewnd Circuit is composed of the Districts 
of Connecticut, New York, and Vermont, to consist 
of the Justices of the Supreme Court residing therein, 
and the District Judge of the District where such 
Court is holden.(i) The sessions in the District of 
Connecticut, is to be held at New Haven, on the 1 3th 
April, and at Hartford, on the 17th September, annu- 
ally.(A:) In the District of New York, at New York, 
on the 1st April, and 1st September.(/) In the Dis* 
trict of Vermont, at Windsor, on the 21st May, and 
at Portland, on the 3d October.(m) 

3. The Third Circuit is composed of the Districts 
of New Jersey, and the Eastern District of Pennsyl- 
vania,(7i) to consist of the senior Associate Justice of 
the Supreme Court residing in the fifth Circuit, (Vir- 
ginia, and North Carolina,)(o) and the District Judge 
of tlie District where the Court is holden.(p) The 

(e) Act of March 26, 1812. 
CfJ lb. 
is) lb. 
(A) lb. 

(i) Act of 29th April, 1802. 
{k) Act of March S, 1797. March 9, 1808. 
(/) Act of April 29, 1802. 

{m) lb. Act of 22d March, 1816. March 3, 1797. 
in) Acts of 29th April, 1802, April 20, and December 16 
}818. May 15, 1820. 
(o) Act of 29th April, 1802. Sect 4. 
Ip) Act of March 5, 1803. 
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sessions in the IMstrict of New Jersey, is to be held 
at Trenton, on the 1st of April, and October: in the 
Eastern District of Pennsylvania, at Philadelphia, on 
the 1 ith April, and October.(9) 

4. The Fourth Circuit is composed of the Districts 
of Maryland, and Delaware : to consist of the Justice 
of the Supreme Court, residing within the said Circuit, 
and the District Judge of the District where such 
Court is holden.(r) The sessions in the District of 
Delaware is to be holden at New Castle, on the 3d 
June, and at Dover, on the 87th October. In the 
District of Maryland, at Baltimore, on the 1st May, 
and 7th November.(5) 

B. The Fifth Circuit embraces the Eastern District 
of Virginia^ and the District of North Carolina, to 
consist of the present Chief Justice of the Supreme 
Court, and the District Judge of the District where 
the Court is holden. The sessions of the Court in 
the Eastern District of Virginia to be held at Richmond 
on the sad May, and 27th November, and in Nonh 
Carolina at Raleigh, on the isth May, and isth No- 
vember annually.(/) 

6. The Sixth Circuit comprehends South Carolina, 
and Georgia : to consist of the Junior Associate Jus- 
tices of the Supreme Court, and the District Judge of 
the IMstrict where such Court shall be holden. The 
sessions in South CaroUna, to be held at Charleston, 
on the SOth May, and at Columbia on the soth No- 



(y) Acts of 29lh April, 1&02. April 20 and December 16, 

1818, and May 15, 1820. 

(r) Act of 29th April, 1802. 
Xs) Act of 29th April, 1802. 
(0 lb. Act of March 3, 1797. Februarj^ 4, 180r. February 4, 

1819, and Febniary 10, 1820. 
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vember. In Georgia, at Savannah, on the 6 th May, 
and at Milledgeville, on the 14th December.(fi) 

7. The Seventh Circuit is composed of the IKstrict 
of Kentucky, East aiiip West Tennessee(a:) and Ohio : 
to consist of the sixth Associate Judge residing in the 
seventh circuit, until otherwise allotted, and the IMs- 
trict Judge of the district where such Court is holden. 
The Sessions in Kentucky, to be held at Frankfort, ou 
the 1st Monday of May, and November : in West Ten- 
nessee, at Nashville, on the 2d Monday in June : In 
East Tennessee, at Knoxville, on the second Monday 
in October : in Ohio at Columbus, on the first Mon- 
days of September and January.(^) 

In several districts of the United States, ovnng to 
their remoteness from any Justice of the Supreme 
Court, there are no Circuit Courts held. But in these, 
the District Court there is authorised to act as a Cir- 
cuit Court, except so far as relates to writs of error or 
appeals from judgments or decrees in such District 
Court. See post^ District Court. 

In all cases where the day of meeting of the Cir- 
cuit Court is fixed for a particular day of the month, 
if that day happen on Sunday, then, by the act of SQth 
April, 1802, and other acts, the Court shall be held 
the next day. 

The act of S9th April, 1802, sec. ff, further pro- 
vides, that on every appointment which shall be here- 
after made, of a Chief Justice, or Associate Justice, 

{li) Act of 29th April, 1802. March 9, 1808. 

(.v) The Act of l6th March, 1822, provides for the issuing of 
duplicate writs from any one of the Circuit Courts of East and 
West Tennessee, where defendants reside in both districts^ the 
proceedings thereupon to be as if the case were single. The Mar- 
shal of either Judicial District is to do execution as if the judg- 
ment were rendered in his own Court. 

(t/) Acts of February 24, 1807. March 22, 1808. March lO, 
181^. March 4, 1820. 
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the Chief Justice and Associate Justices shall allot 
among thi'.rnselves the aforesaid Circuits, as they shall 
think fit, and shall enter such allotment on record. 

And, in case no such allotment shall be made by 
them, at tlieir sessions next succeding such appoint- 
ment, and also, after the appointment of any Judge 
as aforesaid, and before any other allotment shall 
have been made, it shall and may be lawful for the 
President of the United States, to maice such allot- 
ment as he shall deem proper — which allotment, in 
either case, shall be binding until another allotment 
shall be made. And the Circuit Courts constituted 
by this act shall have all the power, authority, and 
jurisdiction, within the several districts of their re- 
spective circuits, that before the I3th February, 1801, 
belonged to the Circuit Courts of the United States. 

The act of September a4th, 1789, sec. 6, provides, 
that a Circuit Court may be adjourned from day to 
day, by one of its Judges, or if none are present, by 
the Marshal of the district, until a quorum be con- 
vened. By the act of May I9th, 1794, a Circuit Court 
in any district, when it shall happen that no Judge of 
the Supreme Court attends within four days after the 
time appointed by law, for the commencement of the 
sessions, may be adjourned to the next stated term, 
by the Judge of the district, or, in case of his ab- 
sence also, by the Marshal of the district. But by 
the 4th sec. of the act of S9th April, 180S, where 
only one of the Judges thereby directed to hold the 
Circuit Courts shall attend, such Circuit Court may be 
held by the Judge so attending. 

By the act of March 2d, 1809, certain duties are 
imposed on the Justice of the Supreme Court, in case 
of the disability of the District Judge to hold a IMs- 
trict Court. Sec. 1, enacts, that in case of the disa- 
bility of the District Judge of either of the districts of 
the United States, to hold a District Court, and to per- 

N 
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form the duties of his office, and satisfactoiy evi- 
dence thereof being shewn to the Justice of the Su- 
preme Court allotted to that Circuit, in which such 
District Court ought, by law, to be holden, and on 
application of the District Attorney, or Marshal of 
such District, in writing, to the said Justice of the 
Supreme Court, said Justice of the Supreme Court 
shall, thereupon, issue his order in the nature of a 
certioran, directed to the clerk of such District Couit, 
requiiing him forthwith to certify unto the next Cir- 
cuit Court, to be holden in said district, all actions, 
suits, causes, pleas, or processes, civil, or criminal, of 
what nature or kind soever, that may be depending in 
such District Court, and undetermined, with all the 
proceedings thereon, and all files, and papers relating 
thereto, which said order shall be immediately pub- 
lished in one or more news papers, printed in said 
district, and at least thirty days before the session of 
such Circuit Court, and shall be deemed a suffident 
notification to all concerned. And the said CircuitCourt 
shall, thereupon, have the same cognisance of all such 
actions, suits, causes, pleas, or processes, civil or crimi- 
nal, of what nature or kind soever, and in the like man- 
ner, as the District Court of said district by law might 
have, or the Circuit Court, had the same been ori^nal- 
ly commenced therein, and shall proceed to hear and 
determine the same accordingly : and the said Justice 
of the Supreme Court, during the continuance of such 
disability, shall, moreover, be invested with, and ex- 
ercise all and singular the powers and authority, vest- 
ed by law in the Judge of the District Court in said 
district. And all bonds and recognisances taken for, 
or returnable to, such District Court, shall be con- 
strued and taken to be to the Circuit Court to be hold- 
en thereafter, in pursuance of this act, and shall have 
the same force and effect in such Court, as they would 
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have had in the District Court to which they were 
taken. Provided^ that nothing in this act contained 
shall be so construed, as to require of the Judp;e of 
the Supreme Court, within whose circuit such district 
may lie, to hold any Special Court, or Court of Ad- 
miralty, at any other time than the legal time for 
holding the Circuit Court of the United States in and 
for such district. Section 8, provides, that the clerk 
of such district shall, during the continuance of the 
disability of the District Judge, continue to certify as 
aforesaid, all suits, or actions, of what nature or kind 
soever, which may thereafter be brought to such Dis- 
trict Court, and the same transmit to the Circuit Court 
next thereafter to be holden in tlie same district. And 
the said Circuit Court shall have cognisance of the 
same, in like manner as is herein before provided in 
this act, and shall proceed to hear and determine the 
same. Provided nevertheless^ that wlien the disability 
of the District Judge shall cease, or be removed, all 
suits or actions then pending and undetermined in the 
Circuit Court, in which by law the District Courts have 
an exclusive original cognisance, shall be remanded, 
and the derk of the said Circuit Court shall transmit 
the same, pursuant to the order of said Court, with 
all matters and things relating thereto, to the District 
Court next thereafter to be holden in said district, and 
the same proceedings shall be had therein as would 
have been, had the same originated or been continued 
in the said District Court. Sec. 3, enacts, that in case 
of the District Judge in any district being unable to 
discharge his duties as aforesaid, the district clerk of 
such district shall be authorised and empowered, by 
leave or order of the Circuit Judge of the circuit in 
which such district is included, to take, during such 
disability of the District Judge, all examinations, and 
depositions of witnesses, and to make all necessary 
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rules and orders, preparatory to the final hearing of 
all causes of admiralty and maritime jurisdiction.(z) 

If the disability of the District Judge terminate in 
his death, the Circuit Court must remand the certified 
causes to the District Court.(r/) 

By the 1st section of the act of 8d March, 1831, in 
all suits and actions in any District Court of the Unit* 
ed States, in vvhich it shall appear that the Judge of 
such Court is any ways concerned in interest, or his 
been of counsel for either party, or is so related to, or 
connected with, either party as to render it improper 
for him, in his opinion, to sit on the trial of such suit 
or action, it shall be the du y of such Judge, on appli- 
cation of either party, to cause the fact to be entered 
on the records of the Court, and also an order that an 
authenticated copy thereof, with all the proceedings in 
such suit or action, shall be forthwith certified to the 
next Circuit Court of tiie district, and if there be no 
Circuit Court in such district, to the next Circuit 
Court in the State, and if there be no Circuit Court in 
such State, to the most convenient Circuit Court in an 
adjacent State; which Circuit Court shall, upon such 
record being filed with the clerk thereof, take cogni- 
sance thereof, in tiie like manner as if such suit or 
action had been originally commenced in that Court, 
and shall proceed to hear and determine the same ac- 
cordingly, and the jurisdiction of such Circuit Court 
shall extend to all such cases to be removed, as were 
cognisable in the District Court from which the same 
was removed. 

The Judges of the Supreme Court are not appoint- 
ed as Circuit Court Judges, or in other words, have 

(2) See Ex parte United St«ites, 1 Gall. 337. A doubt suggest- 
cd, whether Congress can, constitutionally, impose on a Jus- 
tice of the Supreme Court, the authority or duty to hold the Dis- 
trict Court. See Stonrt v. Laird. 1 Cranch, 309. Note to Hay* 
burn's case. 2 Dall. 410. 

(o) £x parte United States, 1 Gall. 337. 
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no distinct commissions for that purpose : but practice, 
and acquiescence under it for many years, were held 
to afford an irresistible argument against this objec- 
tion to their authority to act, when made in the year 
1803, and to have fixed the construction of the judi- 
cial system. The Court deemed the contemporary 
exposition to be of the most forcible nature, and con- 
sidered the question at rest, and not to be disturbed 
then.(*) 

If a vacancy exists by the death of the justice of 
the Supreme Court to whom the district was allottedi 
the district Judge may under the act of Congress dis- 
cbarge the official dutie8,(o) except that he cannot sit 
upon a writ of error from a decision in the District 
Court.(* 

Congress having a constitutional authority to esta- 
blish, from time to time, such inferior tribunals as 
they may think proper, may also transfer a cause 
from one to the other. They, therefore, had power 
to transfer a cause from a Circuit Court of the United 
States, established under the act of 13th February? 
1801, to one established under the act of S9th April, 
180».(^) 

By the 7th section of the act of September 24th, 
1789, the clerk for each District Court is also clerk 
of the Circuit Court in such district. His oath is pre- 
scribed, and he is to give bond. 

Although, at one time, the practice existed, for the 
justice of the Supreme Court who decided the case in 
the Circuit Court, not to sit when it was brought up 
from such Circuit Court to the Supreme Court, by 
writ of error or appeal, yet the practice was subse- 

(&) Stuart V. Laird. 1 Cranch, 308. 

(c) Pollard v. Dwight. 4 Cranch, 428. See the 4th section of 
the act of 29th April, 1802, ante. 97. 

(d) United States v. Lancaster, 5 Wheat 434^ 

(e) Stuart v. Laird. 1 Cranch, 308. 
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quendy abandoned, and the Court ag;reed among them- 
selves, not to excuse tiie Judge who made the deci- 
sion in the Court below.(^ 

For the power of the District Judge to adjourn the 
sessions of the Circuit Court to some other place, in 
case of contagious sickness, see the act of February 
S3th, 1799.(^; 

In the district of Columbia, there is also a Circuit 
Court, composed of a Chief Justice, and two asso- 
ciates. This Court was established by particular acts 
of Con$;ress, which regulate its jurisdiction, and that 
of the Supreme Court of the United States, on writs 
of error or appeals therefrom. 

(/) Note to Shirras v. Craig. 8 Cranch, 42. 
((j-^ Ante Supreme Court — Organization. 
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CHAPTER XIII. 



CIRCUIT COURTS— ORIGINAL CIVIL JURISDICTION. 

The 8d article of the Constitution, (sect. 1, l.)pro. 
^des, that the judicial power of the United States shall 
be yested in one Supreme Court, and in such inferior 
Courts as Congress may, from time to time, ordain 
and establish. In pursuance of this grant, Congress 
have enacted, by the act of September a4th, 1789, 
sect 11, that the Circuit Courts shall have original 
cognisance, concurrent with the Courts of the several 
States, of all suits of a civil nature at common law, or 
in equity, where the matter in dispute exceeds, exclu- 
sive of costs, tlie sum or value of five hundred dol- 
lars, and the United States are plaintiffs or petitioners, 
or an atien is party, or the suit is between a citizen of 
the State where the suit is brought and a citizen of an- 
other State. But no person shall be arrested in one 
district for trial in another, in any civil action, before a 
Circuit or District Court. And no civil suit shall be 
brought before either of the said Courts, against an 
inhabitant of the United States, by any original pro- 
cess, in any other district than that whereof he is an 
inhabitant, or in which he shall be found at the time of 
serving the writ. Nor shall any District or Circuit 
Court have cognisance of any suit to recover the con- 
tents of any promissory note, or other chose in action, 
in favour of an assignee, unless a suit might have been 
prosecuted in such Court to recover the said contents, 
if no assignment had been made, except in cases of 
foreign biUs of exchange. 
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Sect. IS, provides, that the trial of issues in fact in 
the Circuit Courts shall, in all suits, except those of 
equity and of admit alty and maritime jurisdiction, be 
by jury, 

A Circuit Court, though an iufeinor Court in the 
language of the Constitution, is not so in the language 
of the common law; nor are its proceedings subject to 
those narrow rules, which the Courts of Westminster 
applied to special Courts, or inferior Courts held by 
charter. It is a Court of original arid durable juris* 
diction: analogous to the Court of King's Beech in 
England, and entitled to as liberal intendments and 
presumptions in its favour as any Supreme Court.(a) 
Still, however, it is a Court of limited jurisdiction, and 
has cognisance not of cases generally, but only of a 
few specially circumstanced, amounting to a small 
proportion of the cases which an unlimited jurisdiction 
would embrace,(6) and the fair presumption is, that a 
cause is without its jurisdiction, till the contrary ap- 
pears. So that the facts and circumstances, which 
give it jurisdiction, must be set forth on the record ; 
and if the fact be denied on which the plaintiff grounds 
his right to sue in this Court, he must prove it.(c) 

Unless jurisdiction in cases arising under the laws 
of the United States be conferred by act of Congress, 
the Circuit Court cannot take cognisance of \\\tm.{d) 
It was, therefore, held, that although the Constitution 
extends the judicial power to all cases in law and 
equity arising under the laws of the United States, 



(a) Turners. The Bank of North America. 4 DaU. 11. United 
States V. The Insurgents. 2 Dall. 540. Kempe's lessee v. Ken- 
nedy. 5 Cranch, 185. 

(h) Turner r. The Bank of North America. 4 DalL 11. 

(r) Turner v. The Bank of North America. 4 Dall. 11. Max- 
field's lessee V. Levy. 4 Dall. 350. 

{d) Bank of the United States v. Deveaux. 5 Cranch^ 85. 
M^Intiret^.Wood. 7CraDcb9504. Hodgson v. Bowerbank. 5 Cranch, 
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and the Bank of the United States was a corporation 
created by a law of the United States, it was not 
therefore entitled to sue in the Circuit Court ; even 
though the act enabled them to sue " in any Court of 
record or elsewhere, "(^) So, although patent rights 
depend altogether on laws of the United States, yet 
to justify the jurisdiction of the Courts of the United 
States in sustaining suits by the patentee, it was requi- 
site expressly to recognise his right to sue, in the laws 
respecting them.(f) So, it was held, that a citizen of 
one State could not obtain an injunction in the Circuit 
Court for a violation of a patent riglit against a citizen 
of the same State, as no act of Congress then autho- 
rised such suit.<^) 

But though the Courts of the United States are all 
of a limited jurisdiction, and their proceedings are 
erroneous if the jurisdiction be not shewn upon them, 
and may in such cases be reversed, yet they are 
not absolute nullities, which may be totally dis- 
regarded.(A) 

The original jurisdiction of the Circuit Court in 
civil cases may be considered, 

i. As to the sum or value of the matter in dispute. 

8. As to suits in which the United States ^re plain- 
tiffs or petitioners. 

3. As to suits between citizens of different States. 

4. Where ay alien is party. • 

(e) Bank of the United States v. Deveaux. 5 Cranch, 85. 
But by the present act, passed 10th April, 1816, sect. 7, the exist- 
ing Bank may sue in any Court of the United States. 

(/) lb- 

{g) Livingston v. Van Inghen. 4 Hall's Law Joum. 60. 

(h) Kempe's lessee v. Kennedy. 5 Cranch, 185. Livingston 

V. Van Inghen. 4 Hall's Law Joum. iO. 
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5. As to suits by assignees. 

6. As to local actions. 

7. As to the privilege of not being sued in a differ* 
ent State. 

8. As to suits arising on the acts of Congress re- 
specting patents. 

1. As to the sum or value of the matter in dispute. 

By the ilth section of the act of September S4tb, 
1789, the matter in dispute^must exceed, exclusive of 
costs, the sum or value of five hundred. dollars, to ^ve 
the Circuit Couil jurisdiction. And by the aoth sec- 
tion of the same act, where, in a Circuit Court, a plain- 
tiif in an action originally brought there, or a petition- 
er in equity, other than tlie United States, recovers 
less than the sum or value of {\ye hundred dollars, 
he shall not be allowed, but, at the discretion of the 
Court, may be adjudged to pay costs. 

In suits to recover damages for a tort, the sum 
laid in the declaration is, it seems, the rule for ascer- 
taining the sum in dispute, under the Ilth section, and 
if, in an action of tres])ass, the sum laid in the declara- 
tion exceeds five hundred dollars, the Court has juris- 
diction, though referees should report in favour of 
the plaintiff less than five hundred dollars.(i) 

In ejectment, it would be sufficient to fix the juris- 
diction, after s, verdict for the plaintiff, if the value 
were then proved on affidavit, or by witnesses : it is 
not necessary that the jury should find the value, nor 
will the Court arrest the judgment, because the jury 
did not find the value.(/:) 

In a writ of right, where the property demanded 

(i) Hulscamp v. Teel. 2 Dall. S50. 
(k) Den T. Wright. 1 Peters, 73. 
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exceeds five hundred dollars in value, if upon trial, 
the demandant recovers less, he is not allowed his 
costs, but, at the discretion of the Court, he may be 
adjudged to pay costs.(0 

2. As to suits of a civil nature in which the United 
States are plaintiffs or petitioners. 

These may, by the nth section of the act of Sep- 
tember a4th, 1789, be brought in the Circuit Court, 
where the matter in dispute exceeds, exclusive of 
costs, the sum or value of five hundred dollars. 

But these, it seems, do not embrace suits for penal- 
ties and forfeitures : for if an act of Congress impose 
a qui tarn penslty for an act done, (as the penalty of 
2000 dollars formerly imposed by the ssd section of 
the act of March sad, 1794, for fitting out a vessel for 
the slave trade,) without declaring in what Court the 
suit shall be brought, the Circuit Court has not jurisdic- 
tion of the suit, though the sum in dispute exceed five 
hundred doUars.(;n) The jurisdiction in such case 
belongs to the District Court. 

The acts for the settlement of public accounts, and 
recovery from debtors to the United States, provide 
pecular kinds of evidence and modes of proceeding, 
in suits brought by the United States.(;2) 

The United States is competent to sue to enforce a 
contract, or recover damages for its violation, in all 
cases where a different mode of suit is not pointed 
out by law, without an act of Congress granting the 
authority. They may sue' in their own names, when- 
eyer it appears, not only from the face of an instru- 

« 

(f) Liter v. Green. 8 Cranch, 230. 

(m) Evans qui tarn v. BoUen. 4 Dall. S42. See District Courts 
post, 

(n) See act of March 3d, 1797, as to public accounts. March 
Sd, 1797, sect. 89, as to duties. April 10th, 1816, sect. 23, as to 
the Bank of the United Sutes. May lltb^ 1820, sect 2, as to 
lands. 
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ment, but from all the evidence, that they alone are 
interested in the subject matter of the suit. They 
may, therefore, sue on a bill of exchange indorsed 
to the Treasurer of the United States.(o) But where 
an agreement in writing was made with a Commissary 
General of the United States, whose name was not 
mentioned in the instrument, and it did not state whe- 
ther he contracted as agent of the United States, or on 
his private account, nor that the consideration passed 
from the United States, or was intended for its use, 
and the only interest appearing, different from that of 
the Coifimissary, was in a third person, and the evi- 
dence shewed that the contract was made by such 
third person, who claimed under it, it was held, that 
the United States could not maintain a suit under the 
agreement. If it even appeared, that such contract 
was made for the benefit of the United States, and 
also of a third person, a replevin could not be main- 
tained for the whole property, in the name of the 
United States. (/?) 

By tlie act of sofh April, 1818, sect. 8, in any suit 
or action which shall be hereafter instituted by the 
United States, against any corporate body, for the re- 
covery of money, upon any bill, note, or other secu- 
rity^ it shall be lawful to summon as garnishees the 
debtors of such corporation, and it shall be the duty 
of any person so summoned to appear in open Court, 
and depose in writing, to the amount which he or she 
was indebted to the said corporation, at the time of 
the service of the summons, and at the time of mak- 
ing such deposition, and it shall be lawful to enter up 
judgment in favour of the United States, in the same 
manner as if it had been due and owing to the United 
States: provided^ that no judgment shall have been 
rendered against any garnishee, until after judgment 

(o) Dugan v. The United States. 3 Wheat. 121. 
(p) United States v. Kennan. 1 Pet. 168. 
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shall have been rendered against the corporation de- 
fendant to the said action, nor until the sum in which 
the said garnishee may stand indebted be actually due. 
By sect. 9, where any person, summoned as gar- 
nishee, shall depose in open Court, that he or she is 
not indebted to such corporation, nor was not at the 
time of the service of tlie summons, it* shall be lawful 
for the United States to tender an issue, and if, upon 
trial of such issue, a verdict shall be rendered against 
such garnishee, judgment shall be entered in favour 
of the United States, pursuant to such verdict, with 
costs of suit. By sec. 10, if any person summoned 
dH ga*-nishee, under the provisions of this act, shall fail 
to appear at the term of the Court to which he has 
been summoned, he shall be subject to attachment for 
contempt of Court. 

No suit can be commenced or prosecuted against the 
United States ; the acts of Congress do not authorise 
it(q) No other remedy exists for a creditor of the 
government than an application to Congress for pay- 
ment. A lien cannot exist against the government 
for advances made for the use of the government.(r) 

3. As to suits between citizens of different states. 

The act of September a4th, 1789, sec. il, gives to 
the Circuit Court jurisdiction in suits of a civil na- 
ture, of a certain value, between a citizen of the State 
where the suit is brought, and a citizen of another 
State. 

To vest jurisdiction under this clause, it is neces- 
sary that one of the parties should be a citizen of the 
State in which the suit is brought : for the Circuit 
Court has no jurisdiction where neitlier of the parties 

(y) Cohens v. Virginia. 6 Wheat. 411, 412. United Sutcs v. 
Barney. 3 Hairs Law Joum. 130. 

(r) United States v. Barney. 3 Hall's Law Joum. 130. Per 
Winchester J. See fast. 
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is a citizen of the State in which the suit is brought. 
As if, in a suit in the Circuit Court of Pennsylvania 
District, the plaintiff be stated to be a citizen of New 
York, and the defendant a citizen of New Orleans, 
the Court has not jurisdiction.(^) The Constitution 
extends the judicial power of the United States to con- 
troversies between citizens of different States : so that 
Congress might have conferred on the Circuit juris- 
diction in this case i(t) but they probably considered 
that where neither party was a citizen of the State in 
which the Circuit Court was held, there was no reason 
why the controversy might not be left to the tribu- 
nals of that State.(2/) # 

The word State, in this act, is not used in the sense 
in which it is employed by writers on general law, to 
mean a distinct political society, but as used in the 
Constitution, where it signifies a member of the uni- 
on. For this reason, a citizen of the IMstrict of Co- 
lumbia,(a:) or of one of the Territories of the United 
States,(i/) cannot sue a citizen of a State in the Cir- 
cuit Court. 

If there be several plaintiffs, or several defendants, 
it seems, they must all be competent to sue and be 
sued in the Circuit Court ; otherwise, that Court has 
no jurisdiction. Thus, where a bill inequity was filed 
in the Circuit Court of Massachusetts, stating the com- 
plainants to be citizens of Massachusetts, and some of 
the defendants to be citizens of Massachusetts, and 
one of them to be a citizen of Vermont, it was de- 
termined, that the Court could not take cognizance of 
it.(2;) And if the plaintiffs are not all competent to 

(s) Shute V. Davis. 1 Pet, 431. 

(^) White V. Fenner. Mason, 520. 

(«) But see lb. Remarks of Story J, 

(x) Hepburn v. Elzey. 2 Cranch, 448. It seems intimated 
that Congress might vest this jurisdiction. 

(y) Corporation of New Orleans v. Winter. 1 Wheat. 91. 
Westcott's Lessee v. Inhabitants of Fairfield township. 1 Pet, 44. 

(z) Strawbridge v. Curtis. 3 Cranch, 267. 
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sue, it makes no difference whether their joinder in 
action is from necessity, or is voluntary. For, where 
a citizen of Kentucky, and a citizen of Mississippi 
Territory, claimed as heirs, and sued the corporation 
of New Orleans, in the District Court of Louisiana, 
(acting as a Circuit Court,) to recover certain lands, 
it was held, that the Court had not . jurisdiction.(a) 
But where, in a suit in Pennsylvania District, the 
plaintiff was a citizen of another State, and one of the 
defendants was a citizen of Pennsylvania, and the. 
. other a citizen of a third State, but the process, agree- 
ably to the practice in Pennsylvania, was returned nan 
eit inventus as to the latter defendant, it was held that 
the former defendant could not take advantage of the 
want of jurisdiction as to the other defendant named 
in the writ, as he was severed, and was no longer to 
be considered a defendant, (d) 

But a citizen of a different State, who is plaintiff, 
must be bona fde a party interested in the land, for 
which an ejectment is brought ; for if he is not so, but 
a conveyance has been made to him, by a citizen of 
the State in which the suit is brought, which is entirely 
colourable and collusive, it will not give the Court 
jurisdiction. As where, on a bill of discovery filed on 
the equity side of the Circuit Court, against the less- 
or of the plaintiff, a citizen of Maryland, by the de- 
fendant, a citizen of Pennsylvania, against whom an 
ejectment was brought in the Circuit Court of Penn- 
syhania, the lessor of the plaintiff admitted that he 
had received a conveyance of the land from a citizen 
of Pennsylvania, for which he had given no T^onsider- 
ation, and that his name had been used only by way 
of accommodation to the grantor; the ejectment was 



(a) Corporation of New Orleans v. Winter. 1 Wheat. 94. 

(b) Shute v; Davis. 1 Peters, 431. Sec Cameron v. M^Roberts. 
3 Wheat. 59i. The rule in equity. 
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struck off the record, on motion, without putting the 
party to plead to the jurisdiction, or requiring him to 
resort to an injunction.(c) This decision proceeded 
on two grounds ; first, on the equity of the llthsec* 
tion of the act of September 24th, 1789, as to as- 
signees of a promissory note, or other chose in ac- 
tion ;(d) secondly, on the attempt by fraud to create 
a jurisdiction.(^) It does not, therefore, embrace the 
case where trustees, citizens of Pennsylvania, make 
. a voluntary conveyance to the cestui que trusty a citi- 
zen of New York, of his share of a large body of. 
lands, and such grantee brings ejectment in the Cir- 
cuit Court of Pennsylvania, against a citizen of Penn- 
sylvania.(/) 

If the jurisdiction has once vested, in a suit between 
citizens of different States, a* subsequent change of 
domicil by either party, pendente lite^ does not divest 
its jurisdiction. Thus where, after a bill filed, one of 
the complainants removed into, and became a citizen 
of the same State in which the suit was brought, and 
in which the defendants resided, it was held that the 
Court had jurisdiction.(^) 

So, if the jurisdiction has once vested, the defendant 
m\\ not be allowed to withdraw his name from the 
suit, and thereby to deprive the Court of jurisdiction, 
though he is no longer interested. Thus, where the 
defendant, an alien, after the institution of an eject- 
ment against him, and while it was pending, sold the 
property to a third person, a citizen of the same State 
as the plaintiff's lessor, and then desired to withdraw 
his name from the suit, by which the name of the 
vendee would necessarily be substituted, and the ju- 

(c) Maxfield's Lessee v. Levy. 4 Dall. 330. 2 Dall. 381. 

(^d) See post. 

(c) Bowne's Lessee v. Arbuckle. 4 Dall. 338. 

CfJ lb. 

(5-) Morgan^s Heirs v. Morgan. 2 Wheat. 29p. 
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risdiction of the Court would be taken away, the Court 
ordered the name of the original defendant to be re- 
tained, the vendee being required to indemnify him 
against the costs.(A) 

A body corporate, as such, cannot be a citizen of a 
State ; and, therefore, if merely described as incor- 
porated by the law of a different State, and establish- 
ed there, it is not sufficient to sustain a suit ay;ainst 
them.(i) Where, however, the members of a cor- 
poration suing are all citizens of a different State, and 
are so averred to be, the controversy is, substantially, 
between citizens of one State, suing by a corporate 
name, and those of another State, and the ^'ourt has 
jurisdiction,(A:) It is not necessary that all the mem- 
bers composing the corporation should be citizens of 
different States, but only the parties competent to sue 
or be 8ued.(/) 

A trustee, who is personally competent, as an ali- 
en, or citizen of a different State, may sue in the Cir- 
cuit Court, for the benefit of a cestui que trust, who 
is a citizen of the same State with the defendant.(m) 
Such trustee is a real person, capable of being a citii 
zen, or alien, having the whole legal estate in him- 
self, and competent to sue in his own right. (;{) 
He cannot, therefore, where he is a citizen of the 
same State as the defendant, sue in the Circuit Court, 
on the ground that the cestui que trust is a citizen of 
a different State, or alien.(o) But a suit may be main- 
tained there, if the real plaintiffs be competent to sue, 
thou^ the nominal plaintiffs be not.(p) 

(h) Thomas's Lessee v, Newton. 1 Pet. 444. 

(i) Hope Insurance Company v. Boardman. 5 Cranch, 5T, 

(k) Bank of the United States v. Deveaux. 5 Cranch^ 61. 

(/) lb. 92. 

(m) Chappedelaine v. Dechenaux. 4 Cranch, 306. 

(n) Bank of the United States v. Deveaux. 5 Cranchy 91. 

(o) lb. 

(f) Browne v. Strode. 5 Cranch, 303. See Post, as to aliens. 
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The rule has prevailed, that the record must state 
the parties to be citizens of different States.(9) It is 
not sufficient to describe a party as q^ a particular 
State,(r) or that he resides in a different State,(^) or. 
in case of a corporation sued, that they are incorpo- 
rated by the laws of a State,(/) or legally incorporated 
by the laws of a State, and established at a place 
there.(f/) So, if a blank be left in the declaration, for 
the State of which the plaintiff is a citizen, it is fa- 
tal,(2:) and the Supreme Court, on error brought, will 
reverse the proceedings; and that, it seems, even 
where the plaintiff himself assigns for error this defect 
in his own declaration.(t/) 

4. As to suits where an alien is party. 

The ilth section of the act of September 84th, 
1789, gives the Circuit Court cognisance of all suits 
of a civil nature, where an alien is party. But these 
general words must be restricted by the Constitution, 
which gives jurisdiction in controversies between a 
State or citizens of a State, and foreign States, citizens 
or subjects : and the statute cannot extend the juris- 
diction beyond the limits of the Constitution.(2r) If, 
therefore, the plaintiff be an alien, and it be so averred, 
the defendant must be averred to be a citizen of a 






(q) Sec its propriety doubted, Abercrombie v. Dupuis. 1 Cranch, 
43. 

(r) Bingham v. Cabot. 3 Dall. 382. Wood v. Wagnon. 
2 Cranch, 1 

(s) Abercrombie v. Dupuis. 1 Cranch, 543. 

(t) Sullivan v. The Fulton Steam Boat Company. 6 Wheat. 
450. 

(u) Hope Insurance Company v. Boardman. 5 Cranch^ ST. 

(x) Turner v, Enrille. 4 Dall. 7. 

(2/) Capron v. Van Norden, 2 Cranch, 125. See Aliens^ post. 

(z) Mossman v. Higginson. 4 Dall. 11. Hodgson r. Bower- 
bank. 5Cranch, 303. 
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State.(a) For the same reason, where both parties 
are aliens, the Circuit Court has no juns(Iiction.(6) 

If the real plaintiff be an alien, and the nominal 
plaintiffs be merely official obligees under a statute, as 
where the suit was for a debt due by a testator to a 
British subject, and was on a bond given by the ex- 
ecutor of such testator, for the faithful execution of 
the will, to the nominal plaintiffs, who were Justices 
of the Peace of a county, though the nominal plain- 
tiffs, and the defendants be citizens of the same State, 

the Circuit Court has jurisdiction.(/;) 

A residuary legatee, and an administrator de bonii* 
non^ who are aliens, may bring suit in equity in the 
Circuit Court as trustees, against a citizen of the 
State, although the testator and the defendant were 
both citizens of such State.(d) 

The alienage, from which the jurisdiction of the 
Court arises, must bp stated on the record,(^) For 
if a blank be left,(/) or thera be an omission of it^(g) 
it is fatal. So, if one party be averred to be an alien, 
the other must be averred to be a citizen of a State.(A) 

But an alien enemy cannot sustain a suit in the 
Courts of the United States, if it be taken advantage 
of by a proper plea in abatement.(0 It seems, how- 
ever, that if an alien plaintiff become an enemy after 



(a) Mossman v. Higginson. 4 Dall. 11. Hodgson v. Bower- 
bank* 5 Cranch, 313. 

(h) Montalet V. Murray. 4 Cranch, 46. Mossman 17. Higgen- 
soiL 4 Dall. 11. 

(c) Brown v. Strode. 5 Cranch, 303. 

(d) Chappedelaine v. Dechenaux* 4 Cranch, 306. 

re) See ante. 114, suits between citizens of different States. 
f) Turner v. Enrille. 4 Dall. T. 

Cg) Course v. Stead. 4 Dall. 22. Williamson v. Kincaid. 4 
Dall. 20. 

(A) Mossman v. Higginson. 4 Dall. 12. Hodgson v, Brow- 
erbank. 5 Cranch, 303. 

(f) Mumford v. Mumford. 1 Gallison, 366. See Stoughton 
V. Taylor. Nat. Int. December, 
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obtaining judgment in the Circuit Court, it is no ob- 
jection, on a writ of error, to the affirmance of that 
judgment in the Supreme Court.(^') 

5. As to suits by assignees. 

The act of September S4th, 1789, sect. 11, im- 
poses the restriction, that no Circuit or District Court 
shall have cognisance of any suit, to recover the 
contents of any promissory note, or other chose in 
action, in favour of an assignee, unless a suit might 
have been prosenutod in such Court to recover the 
said content"), if no assignment had been made, ex- 
cept in cases of foreign bills of exchange. The ob- 
vious policy of this restriction is, to prevent tlie 
making of assignments for the purpose of giving juris- 
diction to the Court: foreign bills of exchange are ex- 
cepted, lest it might impede their circulation.(^) 

A note payable to W. P., or bearer, is not within 
this clause : and the bearer may sue in the Circuit 
Court, if a citizen of a different State, without shew- 
ing W. P. to be a fictitious person, or competent to 
have prosecuted a suit.(/) 

The act is not confined to assignable paper, though 
that was the principal object of the provision. Equi- 
table, as well as legal assignments, are included. The 
assignee of an open account is precluded, as much as 
the assignee of a note.(w) Assignees by operation 
of law, as where the estate of an insolvent is vested 
in them by law, are embraced by the provision, as 
much as assignees in deed.(7i) Therefore, the plain- 
tiffs, though aliens, being appointed syndics of certain 
insolvents, who were citizens of the District of Or- 

(J) Owens V. Hanney. 9 Cranch, 180. 

(^) See it remarked on by Story J. Bullard v. Bell. MasoDf 
251. 
(/) lb. 

(m) Ser6 ». Pilot. 6 Cranch, 332. 
C) lb. 
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leans, and being vested by law with their property, 
were held incompetent to sue a citizen of Orleans, for 
debts due the insolvents, in the District Court of that 
I'eniiory, (acting as a Circuit Court,) the insolvents 
themselves not having been competent to sue the de- 
fendant in that Court, for these debts.(o) But, it 
seems, an administrator de bonis notij or a residuary 
legatee, is not considered as such assignee, and, 
therefore, if personally capable of sueing, as if he is 
an alien, he is not prohibited by this clause, though 
hLs testator were a citizen of the same State vith the 
defendant.(p) The indorsc*.e of a promissory note, 
i^^ho is a citizen of one State, may sue the indorser, 
who is a citizen of another State, in the Circuit Court, 
whether the indorser could sue the maker in that 
Court or not.(^) 

And if the plaintiff claim as assignee, it must ap- 
pear by the record, that the person, under whom he 
claims by assignment, might have prosecuted his suit 
in the Circuit Court ; otherwise the Court has no ju- 
ri8diction.(r) 

As to what facts constistute citizenship of a State, 
see the case of Knox v. Greenleaf.(5) 

6. As to local actions. 

The jurisdiction of the Circuit Court is farther re- 
stricted by the nature of the action, through which a re- 
medy is sought. Trespass qiiare clausum fregit does 
not Me in the Circuit Court, for a trespass committed 
by the defendant, on lands of the plaintiff, lyinj? with- 
in the United States, but without the district in which 



(o) Sere v. Pitot. 6 Cranch, 332. 
(p) Chappcdelaine v. Dechtnaux. 4 Cranch, 306. 
(y) Young V, Bryan. 6 Wheat. 146. 

(r) Turner v. The Bank of North America. 4 Dall. 8. Mon- 
talet V. Murray. 4 Cranch, 46. 
(s) 4 Dall. 360. 
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the Court is situate, though the defendant be a citizeu 
of the State in which the suit is brought, and the plain- 
tiff a citizen of a different State. Such an action is 
local, and must be brought in the Court of the dis- 
trict where the land lies. It was, therefore, held, 
that the plaintiff, a citizen of Louisiana, could not 
sue the defendant, a citizen of Virginia, in the Cir- 
cuit Court of Virginia, for a trespass on lands alleged 
to have been committed at New Orleans.(<) 

7. As to the privilege of not being arrested or sued, 
out of the district where defendant resides, or is found. 

The act of September S4th, 1789, sec. 11, further 
provides, that no person shall be arrested in one dis- 
trict, for trial in another, in any civil action before a 
Circuit or District Court. And no civil suit shall be 
brought, before either of the said Courts, against an 
inhabitant of the United States, by any original pro- 
cess, in any other district than that whereof he is an 
inhabitant, or in which he shall be found, at the time 
of serving the writ. 

By virtue of this act, a citizen of one State may be 
sued in a different State, if the process be served up- 
on him in the latter. But in such case, the plaintiff 
must be a citizen of the latter State, or an alien.(2/) 

This clause is not a restriction of the jurisdiction of 
the Court, but a grant of a personal privilege, that of 
not being served with process out of the district in 
which a defendant resides, or is found : and this is 
the case as well with regard to arrests, as to other 
process at law or equity. Being such personal privi- 
lege, it may be waved. Thus, if a defendant who is 
served in the State where he resides, with equity pro- 
cess from the Circuit Court of another State, appear 



(/) Livingston v. Jefferson. 4 Hall's Law Journ. 78* 
(w) Shute V. Davis. 1 Pet. 431. 
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to such process, and answer without objecting to it, 
he ihereby waves his privilege, and the Court has ju- 
risdiction, (a;) But if the defendant appear, and put 
in a plea, claiming the benefit of the privilege, it is 
not a waver.(^) An appearance to the subpcena by a 
solicitor of the Court, unaccompanied by any objec- 
tion, would amount to such waver, notwithstanding, 
at a subsequent term, a plea is put in claiming the 
privilege.v:^) But in a question on the validity of such 
plea, tfte Court will not notice the docket entries, pur- 
pordng to shew an appearance by a solicitor with- 
out objection at a preceding term. Whether the de- 
fendant gave authority to the solicitor to appear, is a 
matter of fact which he may deny, and can be dedded 
only on pleadings which put it in issue.(a) 

In consequence of this clause, a foreign attachment 
will not lie in the Circuit Court, against a person as 
defendant, who is an inhabitant of another State : and 
if brought, the Court will quash it, with cos^s.(b) But 
it seems, if the defendant appear by entering special 
bail, it is a waver of all objections to non service of 
process, and the Court has jurisdiction.(c) A foreign 
attachment, however, may be issued in a Circuit 
Court against an alien as defendant,!^) where the State 
laws recognize that mode of proceeding. 

8. Jurisdiction respecting patents. 

The 40th section of the act of February Slst, 1798, 
provides a mode of proceeding before tne Judge of 
the IKstrict Court, by rule to sliew cause, in order to 
procure the repeal of a patent obtained surreptitious- 

(x) Logan v, Patrick. 5 Cranch, 288. 
(y) Harrison v. Brown. 1 Pet. 489. 
(2) lb. 

(a) lb. 

(b) Hollingsworth v. Adams. 2 Dall. 396., 

(c) Pollard v. Dwight. 4 Cranch, 421. 

(d) Fisher v. Consequa. Serg. on Attach. 44. 
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ly, or upon false suggestion.(^) The 5th section pro- 
viilcd for the damages to be recovered in an action 
on the case, biit it was repealed by the 4th section 
of the act of April 17th, 1800, and supplied by the 3d 
section of that act, by which it is provided, that where 
any patent shall be, or shall have been granted, pur- 
suant to this act, or the above mentioned act, and any 
person, without the consent of the patentee, his or 
her executors, administrators, or assigns, fiut obtain- 
ed in writing, shall make, devise, use, or sell the thing, 
whereof the exclusive right is secured to the said pa- 
tentee by such patent, such person so offending shall 
forfeit and pay to the said patentee, his executors, ad- 
ministrators, or assig;ns, a sum equal to three times 
the actual damage sustained by such patentee, his ex- 
ecutors, administrators, or assigns, from or by reason 
of such offence, which sum shall and may be recover- 
ed by action on the case, founded on this and the 
above mentioned act, in the Circuit Court of the Unit- 
ed States having jurisdiction thereof. 

The 6th section of the act of February 2 1st, 1793, 
contains also a provision, which is still in force, that 
the defendant in such action shall be permitted to 
plead the general issue, and give this act, and any spe- 
cial matter, of which notice in writing may have been 
given, to the plaintiff or his attorney thirty days before 
trial, in evidence, tending to prove, that the specifica- 
tion filed by the plaintiff does not contain the whole 
truth relative to his discovery, or that it contains more 
than is necessary to produce the described effect, 
which concealment or addition shall fully appear to 
have been made for the purpose of deceiving the pub- 
lic, or that the thing thus secured by patent was not 
originally discovered by the patentee, but had been in 
use, or had been described, in some public work, an- 

(r) See District Court. 
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tenor to the supposed discovery of tlie patentee, or 
that he had surreptitiously obtained a patent for the 
discovery of another person: in either of which cases, 
judgment shall be rendered for the defendant, with 
costs, and the patent shall be declared void. 

It was held by (he Supreme Court of Mew York, in 
the year 1810, that the State Courts had no jurisdiction 
in actions brought for the infringement of patent rights, 
granted by the United States; inasmuch as the above 
act of 17th April, 1800, declares, that such suits shall 
be brought in the Circuit Court of the United States, 
and the act of Slst February, 1793, enacts, that in cer- 
tain cases, where judgment shall be rendered for the 
defendant, the Court shall have power to declare the 
patent vo\A.(f) It is even doubted, whether a person 
claiming by virtue of such patent, can set it up in a 
State Court as a defence to a suit brought by one to 
whom the State had granted an exclusive right, as the 
acts of Congress have vested the Courts of the United 
States with exclusive cognisance of all infringements 
of patent rights, and the party should go into one of 
them to test the validity of his patent, and procure 
redre8s.(jf) 

A late act of Congress passed on the 15th February, 
1819, further provides, that the Circuit Courts shall 
have original cognisance, as well in equity as at law, 
of all actions, suits, controversies, and cases, arising 
under any law of the United States, granting or con- 
firming to authors, or inventors, the exclusive right to 
their respective writings, inventions, and discoveries, 
and, upon any bill in equity filed by any party aggriev- 
ed, in any such cases, shall have authority to grant in- 
junctions, according to the course and principles of 
Courts of Equity, to prevent the violation of the rights 

{f) Parsons v. Barnard. 7 Johns. 144. 
ig) Livingston v. Van Inghen, 9 Johns. 507. 
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of any authors or inventors, secured to them by any 
of the laws of the United States, on such terms and 
conditions as the said Courts may deem fit and rea- 
sonable. Provided^ however^ that from all judgments 
and decrees of any Circuit Courts, rendered in the 
premises, a writ of error, or appeal, as the case may 
require, shall lie to the Supreme Court of the United 
States, in the same manner, and under the same cir- 
cumstances, as is now provided by law in other judg- 
ments and decrees of such Circuit Courts.(y^) 

(h) See Writs of Erroc and Appeals. 
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CIRCUIT COURT— REMOVALS FROM STATE COURTS. 

Further to secure the right of recourse to the tri- 
bunals of the United States, in controversies to which 
the judicial power is extended by the Constitution; the 
act of September S4th, 1789, gives, in certain cases, 
the right of removing a suit instituted in a State Court, 
from such State Court to the Circuit Court of the 
district. 

i. By the isth section, if a suit be commenced in 
any State Court against an alien, or by a citizen of the 
State in which the suit is brought, against a citizen of 
another State, and the matter in dispute exceeds the 
aforesaid sum or value of five hundred dollars, exclu- 
sive of costs, to be made to appear to the satisfaction 
of the Court, and the defendant shall, at the time of 
entering his appearance in such State Court, file a 
petition for the removal of the cause for trial, into the 
next Circuit Couit to be held in the district where the 
suit is pending, and offer good and sufficient security 
for his entering in such Court, on the first day of its 
session, copies of said process against him, and also 
for his then appearing and entering special bail in the 
cause, if special bail was originally required therein, 
it shall then be the duty of the State Court to accept 
the surety, and proceed no further in the cause. And 
any bail that may have been originally taken shall be 
discharged. And the said copies being entered as 
aforesaid in such Court of the United States, the cause 
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shall there proceed in the same manner, as if it had 
been brought there by original process. And any at- 
tachment of the goods or estate of the defendant, by 
the original process, shall hold the goods or estate so 
attached, to answer the final judgment, in the same 
manner as by the laws of such State they would have 
been holden to answer final judgment^ had it been 
rendered by the Court in which the suit commenced. 

As all suits against an alien are not embraced by the 
Constitution, but only suits between an alien and a 
State, or a citizen thereof, it seems, this act must be 
restrained accordingly.(a) 

If it be made to appear to the satisfaction of the 
State Court, that the sum in dispute exceeds five hun- 
dred dollars, exclusive of costs, and thereupon the 
case is removed to the Circuit Court, and the pluntiff 
declares for 1000 dollars, he cannot, by afterwards 
releasing part of his demand, and thereby reducing it 
below 600 dollars, oust tl)e Circuit Court of its juris- 
diction.(6) 

But, it seems, the defendant's petition to the State 
Court for removal, must be actually tiled at the term 
when his appearance is entered.(c) If he suffer the 
term at which the suit is brought, and at which he 
appeared, and the next succeeding term, to pass over 
without filing liis petition, a petition afterwards filed^ 
will not give the Circuit Court jurisdiction, although, 
the State Court agree to consider the petition as filecfe 
of the proper term when the appearance was enter — 
cd, nunc pro tunc.{d) And if a cause is improperly^ 
removed, it is the duty of the Circuit Court to remancfl 
it to the Court from which it came, and on error frontf 



(f/) Alossman v. Higginson. 4 Dall. 11. Hodgson v. Bower — 
bank. 5 Cranch, 303. See ante. 114, 

(/;) Wright v. Wells. 1 Pet. 220. Sec the case, 
(c) Gibson v, Johnson. 1 Pet. 44. 

Id) lb. 
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the Circuit Court to the Supreme Court, the latter 
would, in such case, be bound to remand it.(^) 

The defendant, after removing the cause to the Cir- 
cuit Court and appearing there, cannot object that the 
Circuit Court has not jurisdiction, because, being an 
inhabitant of the United States, the process of foreign 
attachment, by which the suit was commenced,* was 
served in a district of which he was not an inha- 
bitant, and in which he was not found : for, by appear, 
ing to the action, he places himself precisely in the 
same situation as if process had been served upon 
him^ and waves all objections to the non-service o£ 

process.(X) 

The Supreme Court of Pennsylvania decided in the 

year 1798, that an action of debt, founded on a recog- 
nisance for good behaviour, alleged to be forfeited, 
brought in that Court by the Commonwealth of Penn- 
sylvania against an alien, was not such a suit as the 
defendant was entitled to remove from that Court to 
the Circuit Court, under the foregoing provision of 
the act of September 34th, 1789, because it was a pro- 
ceeding of a criminal nature, and because the act of 
Congress did not contemplate such a removal of a suit 
brought by a State.(^) 

It was held, in the Supreme Court of Appeals of the 
State of Virginia, that if an inferior Court refuse to 
allow the defendant to remove a cause which is within 
the purview of the act of Congress, to the Circuit 
Court, on his complying with the terms prescribed by 
Ihc act, such inferior Court may be compelled to allow 



(e) Pollard v. D wight. 4 Cranch, 421. 

(y) Pollard V. Dwight. 4 Cranch, 421. Sec Patterson v. 
United States. 2 Wheat.. 221. Hollingsworth v. Adams. 2 Dall. 
396, and ante. 119. 

(^) Respublica v. Cobbett. 3 DaU. 467. 2 Yeates, 352, S. C. 
See Rush v. Cobbett, ^ Ycate©, 275. 
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it, by mandamus from the superior Court of the State, 
not from the Circuit CouTt.(h) 

s. Of removals from a State Court, by parties 
claiming titles to land, under grants of different 
States. 

By the Constitution, art. iii. sect. S, 1, The judicial 
power shall extend to controversies between citizens 
of the same State, claiming lands under grants of dif- 
ferent States. By a clause of the liBth section of the 
act of September S4th, 1789, it is enacted, that if, in 
any action commenced in a State Court, the title of 
land be concerned, and the parties are citizens of the 
same State, and the matter in dispute exceeds the sum 
or value of five hundred dollars, exclusive of costs, 
the sum or value being made to appear to the satis- 
faction of the Court, either party, before the trial, 
shall state to the Court, and make aflBdavit, if it require 
it, that he claims, and shall rely upon a right or title to 
the land, under grant from a State, other than that in 
which the suit is pending, and produce the original 
grant, or an exemplification of it, except where the 
loss of records shall put it out of his power, and shall 
move tliat the adverse party inform the Court, whe- 
ther he claims a right or title to the land under a grant 
from the State in which the suit is pending; the said 
adverse party shall give such information, otherwise 
not he allowed to plead such grant, or give it in evi- 
dence upon the trial ; and if he informs that he does 
claim under any such crant, the party claiming under 
the grant first mentioned may then, on motion, remove 
the cause for trial, to the next Circuit Court to be 
hoMen in such district. But if he is the defendant, 
shall do it under the same rejjulations as in the before 
mentioned case of the removal of a cause into such 

(/i) Brown v. Cuppin and Wise. 4 Hen. &>* Munf. 173- 
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Court by an alien. And neither party removing the 
cause shall be allowed to plead, or give evidence of, 
any other title than that by him stated as aforesaid, as 
the ground of his claim. 

Where the plaintiffs claimed under a grant from the 
State of Vermont, and the defendants under a grant from 
New Hampshire, which latter grant was made at the 
time when New Hampshire comprehended the whole 
territory of Vermont, it was contended that the cas^ 
did not come within this clause of the Constitution, 
because the States were not different at the time of 
the defendants' grant, but it was made as much by 
Vermont as by New Hampshire. But the Court held, 
that the grants arose under different States within the 
letter and meaning of the Constitution.(i) And the 
law is the same where both parties claim under grants 
made by different States, although the inceptive titles, 
as for instance, the warrants and locations thereon, in 
pursuance of which the grants took place, were deriv« 
ed from one and the same State, before its separation 
into two States. The Constitution and laws look to 
the grants as the foundation of jurisdiction, and not to 
any equitable title previous thereto.(A:) 

(t) Town of Pawlet v. Clark. 9 Cranch, 292. 
(i) Colflon 9. Lewis. 2 Wheat. 378. There seems a mistake 
in the case, in stating the complainants to be citizens of Virginia. 



C 188 J 



CHAPTER XV. 



CIRCUIT COURT— MANDAMUS. 

Notwithstanding, by the 1 1th section of the act 
of September S4th, 1789, the Circuit Courts have ori- 
ginal cognisance of all suits of a civil nature, at com- 
mon law or in equity, where the matter in dispute ex- 
ceeds the sum or value of five hundred dollars, exclu- 
sive of costs; and by the l^th section of the same act, 
they have power to issue all writs necessary for the 
exercise of their jurisdiction, and agreeable to the 
principles and usages of. law, yet they have not pow- 
er to issue a mandamus to a ministerial officer or agent 
of the United States, commanding him to do an act, 
whic'l) the party alleges ous;ht to be done for his benefit, 
under the laws of the United States. For though, by 
the Constitution,the judicial power of the United States 
extends to all cases arising under the laws of the 
United States, yet the authority over all such cases by 
mandamus is not given to the Circuit Court by the 
acts of Congress. The power to issue a mandamus 
is confined, exclusively, to cases in which it may be 
necessary for the exercise of a jurisdiction already ex- 
isting; as, for instance, if the Court below refuse to 
proceed to judgment, there a mandamus in nature of a 
procedendo, may issue. It was, therefore, held, that 
a mandamus could not be issued by the Circuit Court 
of the United States, to the register of a land office in 
Ohio, commanding; him to issue a final certificate of 
purchase to the plaintiff", for certain lands in that State, 
to which the plaintiff" laid claim under the laws of the 
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United States.(fl) Nor will the circumstance, that 
the parties are citizens of different States, and there- 
fore of a description of persons competent to sue and 
be sued in the Circuit Court, make any difference. . 
The proper remedy for the party is, an action against 
the oflBcerfor damages, or to recover the specific pro- 
perty, according to circumstances, in Courts of com- 
petent jurisdiction.(6) 



(d) M'Intire v. Wood, 7 Cranch, 504. M *Clung v. Silliman, 
6 Wheat. 598. It appears that in one case, this writ was issued 
by the Circuit Court of South Carolina, to the collector of Charles- 
ton, commanding him to grant a clearance to a vessel. Ex parte 
GilchristT. The Collector of Charleston. 1 Hall's Law Joum. 249. 
But it seems, it issued by consent. M«Intire v. Wood. 7 Cranch, 
506. 

(£r) MClung T. Silliman. 6 Wheat. 598. 
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CIRCUIT COURT— CRIMINAL JURISDICTION. 

Hy the act of September 24th, 1789, sect. 11, the 
Circuit Court shall have exclusive cognisance of all 
cnines and offences cognisable under the authority of 
the United States, except where this act otherwise 
provides, or the laws of the United States shall other- 
wise direct, and concurrent jurisdiction with the Dis- 
trict Courts of the crimes and offences cognisable 
therein. 

Under this act, the Circuit Court has jurisdiction in 
an indictment against a consul from a foreign power 
where the punishment is beyond the grade assigned 
to the District Court.(a) 

The jurisdiction of the Circuit Court in criminal 
cases is final, unless on points in which the opinions 
of the Judges are opposed.(J) 

Though the Distiict Court, by the act of September 
S4th, 1789, has cognisance of all penalties and for- 
feitures incurr(*.d under the laws of the United States, 
yet where the law declares an act to be an offence, 
and treats it as a criminal act, it must be prosecuted 
criminally in the Circuit Court, either by indictment, 
or, if given by llie act, by information.(c) And the 
distinction ought to be preserved, because penalties 

(r;) I'niicd Siat.-s v. J?vivara, 2 Dall. i297. See antc^ 17, and 
Common Law Jurisdiction, /70a/. 

(Jb) United Stales v, iMore. 3 Cranch, 171. See ante^ 64. 

(t) United States v, Mann. 1 Gall. o. 177. United States v. 
Tyler. lb. and 7 Crunch, 2^5, See District Court. 
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and forfeitures may be remitted by the Secretary of 
the Treasury: but crimes and offences can be remit- 
ted only by the President, under his pardoning power 
vested by the Constitution.(J) 

But military offences are not included in tlie act of 
September 24th, 1789, conferring jurisdiction on the 
Circuit and District Courts. They never are cogni- 
sable in common law Courts. Courts martial are 
the proper tribunals for their decision: and, therefore, 
the acts of Congress punish offences of this kind by 
courts martial, as well when committed by the militia 
of the United States, as by the army and navy.(e) 
And if an act of Congress vest the jurisdiction over 
military offences in a court martial, when necessary, 
without specifying by what authority it is to be held, 
the jurisdiction is not exclusive of a State court mar- 
tial, organised under a State law.(/) 

As the criminal jurisdiction vested by this act in the 
Circuit and District Courts, is expressly exclusive, and 
embraces all crimes and offences cognisable under the 
authority of the United States, the State Courts can- 
not entertain jurisdiction in any such cases, unless it 
be expressly vested in them by an act of Congress, 
which, so far, expressly or impliedly repeals the act 
of September S4th, 1789. Hence it is, that the act of 
84th February, 1807, concerning forgery of the notes 
. of the Bank of the United States, contains a proviso, 
saving to the Courts of the several States jurisdiction 
under State laws, over offences made cognisable by 
that act. A similar proviso is to be found in the act 
of the SI St April, 1806, concerning counterfeiters of 
the current coin of United State8.(^) 

There are other acts of Congress which permit ju- 

(d) United States v. Mann. 1 Gall. 1 77. 
\e) Houston v, Jftlloore. 5 Wheat. 29. 

CfJ lb. 
Kg) lb. 26. 
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iisdiction over the offences described in them to be 
exercised by State Courts and State rnagistrate8.(/i) 
And in all these cases where the jurisdiction of the two 
Courts is concurrent, the sentence of either Court, 
whether of acquittal or conviction, may be pleaded 
in bar to a prosecution in the other for the same 
offence ; as in civil cases, may be the judgment of 
either.(i) 

By the 3d section of the act of March 9d, 1793, 
the Supreme Court, or where the Supreme Court 
shall not be sitting, any one of the Justices thereof, 
together with the Judge of the district, within which a 
special session, as hereafter authorised, shall be hold- 
en, may direct special sessions of the Circuit Courts to 
be holden, for the trial of criminal causes, at any con- 
venient place within the district, nearer to the place 
where the offences may be said to be committed, than 
the place or |)laces appointed by law for the ordinary 
sessions. The clerk of such Circuit Court shall, at 
least thirtv days before the commencement of such 
special session, cause the time and place for holding 
the same to be notified, for at least three weeks suc- 
cessively, in one or more of the newspapers published 
nearest to the place where the sessions is to be hold- 
en. All process, writs, and recognisances of every 
kind, whether respecting juries, witnesses, bail, or 
otherwise, shall be considered as belonging to such 
sessions, in the same manner as if they had been 
issued and taken in reference thereto. Any special 
sessions may be adjourned to any time or times, pre- - 
vious to the next stated meeting of the Circuit Court. - 
And all business, depending for trial at any special^ 
Court, shall, at the close thereof, be considered as of3 



(h) See post. Jurisdiction of State Courts aiyl Magistrates, 
(i) Houston V, Moore. 5 Wheat. 31. See also The People r- 
Lynch. 1 1 Johns. Kt- p. 549. 
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course removed to the next stated term of the Circuit 
Court. 

This section, it seems, is to be applied to cases not 
capital ; for the 29th sect, of the act of September 
S4th, 1789, directing that in cases punishable with 
death, the trial shall be had in the County where the 
offence was committed, or when that cannot be done 
without inconvenience, twelve petit jurors at least shall 
be summoned from thence, vests in the Judges a power 
of holding a Special Court in the proper County. At any 
rate, though the word used in the act of 1793, is nearer^ 
the Court could hold the session hi the County itself.(j) 
It is doubtful, however, whether indictments for trea- 
son, found at a regular Circuit Court, could be trans- 
ferred to a Special Court ; and whether, after indict- 
ments found, and pica pleaded, in the regular Circuit 
Court, the trial being thus commenced, they can be 
determined elsewhere.(A:) It is also doubtful, whe- 
ther, if a Special Court were to he appointed previous- 
ly to the Stated Court, both could W in session at the 
same time : or, whether two grand juries could be 
impannelled at the same time, for the same district, 
and both be qualified to present all offences com- 
mitted within their jurisdiction. It is also doubtful, 
whether a Special Court can be appointed at a distant 
period, to overleap the session of the Stated Court.(0 
But, at all events, the Court will not grant a Special 
Court, for the trial of prisoners charged with treason, 
in the county where the offence was committed, if it 
has recently been in a state of insurrection, which re- 
quired an armed force to quell, and where the judiciary 
would need the aid of a military force to enable it to 
discharge its functions,(m) 



(; 



j) United States v. Insurgents. 3 Dall. 513. 

k) lb. United States v. Hamilton. 3 Dall. IT. 
(/) United States v. Insurgents. 3 Dall. 513. 
(m) lb. 
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Where the defendant is under recognisance to ap- 
pear in the Circuit Court, and answer an information 
under an act of Congress, the Court will not discharge 
the bail, on the ground that the defendant has been 
arrested, and is in custody, in another County, under 
process from a State Court. Perhaps, it may continue 
the information, and respite the recognisance. Nor 
has the Court authority to issue a habeas corpus^ to 
bring up such defendant, in order to surrender him in 
discharge of the baO, who had entered into recogni- 
sance for his appearance in such Circuit Court, to 
answer an information for a misdemeanor, under ao 
act of Congress.(n) 

By the act of soth March, 180£, and other acts re- 
lative to the Indians, jurisdiction is vested in the Cir- 
cuit, District, and Territorial Courts, over offences 
committed in violation of their provisions, and in case 
of a crime punishable with death, a commission of Oyer 
and Terminer may, in certain cases be issued by the 
President, or Governor of a Territory. 

{n) United States r. French. 1 Gall.l. 
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CIRCUIT COURT— APPELLATE JURISDICTION. 



The appellate jurisdiction of the Circuit Court, may 
be considered, 

1. As to writs of error to judgments of the District 
Court, in civil cases at common law. 

a. Appeals from the District Court, in cases of ad- 
miralty and maritime jurisdiction. 

3. Certiorari^ procedendo^ i^c. 

1. Of writs of error from the Circuit to the District 
Court. 

The llth section of the act of September 24th, 
1789, provides, that the Circuit Courts shall also have 
appellate jurisdiction from the District Courts, under 
the regulations and restrictions herein aller provided. 

By the 2Sd section, final decrees and judgments in 
civil actions in a District Court, where the matter in 
dispute exceeds the sum or value of fifty dollars, ex- 
clusive of costs, may he re-examined, and reversed 
or affirmed in a Circuit Court holden in the same 
district, upon a writ of error, whereto shall be aimex- 
ed and returned therewith at the day and place therein 
mentioned, an authenticated transcript of the record 
and assignment of en'ors, and prayer for reversal, with 
a citation to the adverse party, signed by the Judge of 
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such District Court, or a Justice of the Supreme Court, 
the adverse party having at least twenty days notice. 

But there shall be no reversal on such writ of error, 
for error in ruling any plea in abatement, other than 
a plea to the jurisdiction of the Court, or for any er- 
ror in fact. And writs of error shall not be brought 
but vnthin five years afler rendering or passing the 
judgment or decree complained of; or, in case the 
person entitled to such writ of error be an infant, non 
compos mentis^ or imprisoned, then within five years, 
as aforesaid, exclusive of the time of such disability. 
And every Justice or Judge sis^ning a citation or any 
writ of error as aforesaid, shall take good and suffi- 
cient security, that the plaintiff in error shall prose- 
cute his writ to effect, and answer all damages and 
costs, if he fail to make his plea good. 

By sect. S3, a writ of error as aforesaid shall be a 
supersedeas^ and stay execution, in cases only where 
the writ of error is served, by a copy thereof being 
lodged for the adverse party in the clerk's office whf re 
the record remains, within ten days, Sundays exclu- 
sive, afier rendering the judgment or passing the de- 
cree complained of Until the expiration of which 
term of ten days, executions shall not issue, in any 
case where a writ of error may be a supersedeas. And 
where, upon such writ of error, a Circuit Court shall 
aflirm a judgment or decree, they shall adjudge or 
decree to the respondent in error, sucli damages for 
his delay, and single or double costs at their dis- 
cretion. 

By the act of isth December, 1794, the security to 
be required and taken, on the si$;ning of a citation on 
any writ of error, which shall not be a supersedeas^ 
and stay execution, shall be only to such amount as, 
in the opinion of the Justice or Judge taking the same, 
shall be sufficient to answer all such costs as, upoa an 
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affirmance of the judgment or decree, may be adjudg- 
ed or decreed to the respondent in error.(f/) 

The f>th section of the act of 29th April, 1802, pro- 
vides, that in all cases which by appeal or writ of 
error, are, or shall be removed from a District to a 
Circuit Court, judgment shall be rendered in confor- 
mity to the opinion of the Judge of the Supreme Court 
presiding in such district. 

As the district Judge cannot sit in the Circuit Court 
on a writ of error to the District Court, there can be 
DO opposition of opinion under the 6th section of the 
act of sgth April, 1803, and, therefore, in such case, 
no removal to the Supreme Court can take place by 
certificate.(ft) So that the decision of the Justices of 
the Supreme Court is final. Nor does a writ of error lie 
from the Supreme to the Circuit Court, to remove 
a judgment rendered upon a writ of error from the 
District Court.(€) 

A writ of error does not lie from a Circuit to a Dis- 
trict Court in an admiralty or maritime cause.(rf) 

The »4th section of tiie act of September 24tii, 
1789, enacts, that where a judgment or decree shall 
be reversed in a Circuit Court, such Court shall pro- 
ceed to render such judgment or pass such decree, as 
the District Court should have rendered or passed. 
And the Supreme Court shall do tiie same on rever- 
sals therein, except where the reversal is in favour of 
the plaintiff or petitioner in the original suit, and the 
damages to be assessed, or matter to be decreed are 
uncertain, in which case they shall remand the cause 
for a fmal decision. 

(fl) For the construction of these acts, see ante^ 32. 72. 

(b) United States v. Lancaster. 5 Wheat. 434, ante, 63. 

(c) United States v. Ten Brock. 2 Wheat. 242, and cases 
cited, ante^ 31. 

(d) United States v. Wonson. 1 Gall. 5. 

S 
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This exception is confined to reversals in the Su« 
preme Court, and does not apply to reversals in the 
Circuit Court. The Circuit Court, on a reversal in fa- 
vour of the plaintiff^ is not obliged to remand the cause 
in all cases. And if the defendant below plead three 
pleas, on two of which issues in law are joined, and 
on the tliird an issue in fact, and the Court below give 
judgment for the defendant on the issues in law, and 
the issue in fact be not tried, and the Circuit Court on 
error reverse the judgment, it may award a venire 
facias de ncrco^ and try the issue at the bar of the Cir- 
cuit Court, (e) 

If a case is reversed upon a special verdict, or case 
agreed, the Circuit Court will proceed to give judg- 
ment. But where a verdict in favour of a plaintiff is 
reversed, on a bill of exceptions to instructions ^ven 
to the jury, a new trial may be awarded by the Circuit 
Court.(/) And it would seem, if the special verdict, 
or case, should be defective, a venire facias de novo 
may be awarded.(^) 

Error lies to the District Court on a judgment given 
there in a scire facias, to repeal letters patent, under 
the act of 2lst February, 1793, sect. lO.(A) 

2. Appeals from the District Court. 

Appeals to the Circuit Court take place only in civil 
causes of admiralty or maritime jurisdiction. 

The act of September S4th, 1789, sect. SI, pro- 
vided, that from final decrees in a District Court in 
cases of admiralty and maritime jurisdiction, where 
the matter in dispute exceeded the sum or value of 



(e) United States v. Sawyer. 1 Gall. 80, 

If) lb. Hudson V, Giiestier, note. 6 Crunch, 285. 

U'O United States v. Sawyer. 1 Gall. 86, 

(//) Stearns v, Berrett. Mason, 153. 
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three hundred dollars, exclusive of costs, an appeal 
should be allowed to the next Circuit Court to be held 
in such district. And the SOth section declared, that 
where a libellant upon his own appeal recovered less 
than the sum of three hundred dollai^s, he should not 
be allowed, but at the discretion of the Court, might be 
adjudged to pay costs. But by the act of March 3d, 
1803, sect. S, it is enacted, that from all final judg- 
ments or decrees in any of the District Couils of the 
United States, an appeal, where the matter in dispute, 
exclusive of costs, shall exceed the sum or value of 
fifty dollars, shall be allowed to the Circuit Court, 
next to be holdcn in the district where such final 
judgment or judgments, decree or decrees may be 
rendered. And the Circuit Courts are thereby au- 
thorised and required, to hear and determine such 
appeal.(i) As by the Slst section of the act of Sep- 
tember 24th, 1789, appeals from the Distiict Court 
must be prosecuted at the next Circuit Court after 
pronouncing the decree, on failure of the appellant, 
claimant in a prize cause, to enter and prosecute 
his appeal, the appeal may be pronounced to be de- 
serted, and the principal cause remitted to the Court 
below for final proceedings. In such case, the taxa- 
tion of the costs may be retained in the Circuit Court, 
or be directed to be made in the Court below. Or, 
the appellee may produce the record, and have the 
principal cause retained in the Circuit Court, and upon 
a hearing ex paiie^ claim an affirmance with costs.(A:) 
The appeal is confined to civil causes of admiralty 
and maritime jurisdiction; it does not lie from the 
District to the Circuit Court in common law suits: the 
proper remedy in such suits is by writ of error. The 
word judgment^ in the act of March 3d, 1803, is not 

(f) Sec United States v. Wonson. 1 Gall. 5, as to Security, &c. 
(k) Privateer Montgomery v. Schooner Betsy. 1 Gall. 416. 
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used in contradistinction to decree^ but as explanatory 
and equivalent. Even supposing an appeal lay, yet if 
the cause has been tried by a jury in the District 
Court, it cannot again be tried by jury in tlie Circuit 
Court.(/) Nor, on the other hand, does a writ of error 
lie froni a Circuit to a District Court, in an admiralty 
or maritiiue cause: not even on the judgment entered 
on the bond given by a claimant, to restore the goods, 
under the 89th section of the collection law.(OT) 

An appeal in an admiralty and maritime cause, re- 
moves the whole proceedings, and opens the facts as 
well as the law, to re-examination.(;7) It suspends 
the sentence : and it is not res ddjudicata^ till the final 
sentence of the Appellate Court.(o) This has been 
the constant practice, not only in appeals from the 
District to the Circuit Court, but in the Supreme Court 
also.(/?) 

The Circuit Court may grant amendments, in the 
various causes that come before them by appeal: they 
will grant them in informations in rein: and such in- 
fornialions are not criminal proceedings.(//) The S»d 
section of the act of September 24th, 1789, allowing 
amendments, extends as well to the exercise of tlie 
appellate, as the original jurisdiction of the Circuit 
Court.(r) And an amendment will be allowed, though 
it introduce a new count, containing a new substantive 
offence : or though it may affect sureties. But not il 
the statute of limitations has run against it.(^) 



(/) Unittcl States v. Wonson. 1 Gall. 5. 

(m) M*Lellan v. United States. 1 Gall. 227. Sec ib. 149. 

(n) United States v. Wonson. 1 Gall. 5. The San Pedro. 

2 Wheat. 132. Yeaton v. The United States. 5 Cranch^ 280. 

3 Dall. 88. 113. 1 Gall. 24. 

(o) Yeaton v. The United States. 5 Cranch, 280. 

(/?) lb. see antt\ 43. 

(y) Anon. 1 Gall. 22, and cases cited. 

(r) lb. See a?ite, 50, 51. 83. 

(s) Schooner Harmony. 1 Gall. 123. 
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But the Circuit Court can sustain an appeal, in an 
admiralty and maritime cause, only from the final de- 
cree of the District Court. If sucli decree be not ap- 
pealed from, no appeal lies upon the subsequent 
proceedings of the District Court, on the summary 
judgment rendered in a bond for the appraised value, 
or upon an admiralty stipulation, taken in the cause. 
Such proceedings, and the awarding of execution by 
the District Court, are incidents exclusively belon^ng 
to it. If the decree is appealed from, the bond follows 
the cause into the Circuit Court, and on affirmance, 
may be there enforced.(^) 

By an appeal from the District to the Circuit Court, 
the latter becomes possessed of the cause, and exe- 
cutes its own judgment, without any intervention of 
the former. The property, or its proceeds in proceed- 
ings in rem^ follow the appeal into the Circuit Court, 
and are subject to its order alone. But if a further 
appeal take place, to the Supreme Court, the proper- 
ty, or its proceeds remain in the Circuit Court ; be- 
cause tlie Supreme Court does not execute its own 
judgments, but sends a special mandate to the Circuit 
Court. After appeal from the District to tlie Circuit 
Court, the District Court can make no order for the 
disposition of the property.(«) After affirmance by 
the Supreme Court, and remanding for final proceed- 
ings, the Circuit Court may make orders as to the 
disposition of the property remaining in the Circuit 
Court, on application by petition.(i;) 

The act of September 84th, 1789, sect. 88, pro- 
vides,, that until the expiration of ten days, (Sundays 



(f) Brig HoUen and cargo. Mason, 431. M'Lellan v. The 
United States. 1 Gall. 227. 

(«) The Collector. G Wheat. 194. The Grotius. 1 Gall. 503, 
where the inconveniences of the rule are stated. See Jennings r. 
Carson. 4 Cranch, 2. 

(x) The St. Lawrence. £ Gall. 19. 



148 CIRCUIT COURT 

exclusive,) after rendering judgment or passing a de« 
cree, execution shall not issue in any case where a 
writ of error may be a supersedeas^ in order to give 
time to take out a writ of error. 

The 30th section of the act of September 84, 1789, 
af\er directing that the mode of proof, by oral testr- 
mony and examination of witnesses in open Court, 
shall be the same in all the Courts of the United States, 
as well in the trial of causes in equity and of admi- 
ralty and maritime jurisdiction, as of actions at common 
law, and prescribing the terms and notification as to 
taking depositions in civil causes, enacts, that in causes 
of admiralty or maritime jurisdiction, or other cases of 
seizure, when a libel shall be filed, in which an ad- 
verse party is not named, and depositions of witnes- 
ses circumstanced as aforesaid shall be taken, before 
a claim be put in, the like notification as aforesaid 
shall be given, to the person having the agency or 
possession of the property libelled at the time of the 
capture or seizure of the same, if known to the libeU 
lant.(7/) AikI also, that in the trial of any cause of 
admiralty and maritime jurisdiction, in a District Court, 
the decree in which may be appealed from, if either 
party shall suggest to, and satisfy the Court, that pro- 
bably it will not be in his power to produce the vrit- 
nesses there testifying, before the Circuit Court, should 
an appeal be had, and shall move that their testimony 
may be taken down in writing, it shall be so done by 
the clerk of tlie Court : and if an appeal be had, such 
testimony may be used on the trial of the same, if it 
shall appear to the satisfaction of the Court, which 
shall try the appeal, that the witnesses are then dead, 
or gone out of the United States, or to a greater dis- 
tance than as aforesaid, from the place where the 
Court is sitting, or that by reason of age, sickness, 

(f/) Sec the whole section, />©*/. Circuit Court — Practice. 
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bodily infirmity, or imprisonment, they are unable to 
travel and appear at Court ; but not otherwi3e.(z) 

If the civfl authority at a foreign place prevent the 
execution of a commission, directed to commissioners 
there in the usual form, to take the depositions of wit- 
nesses, issued out of the District Court, the Circuit 
Court, afler appeal, will issue letters rogatory, accord- 
ing to the form and practice of the civil law, and, if 
executed, the deposition may be read in evidence.(a) 
On depositions so taken, it seems, some relaxation of 
the ordinary rule, requiring a strict performance of 
the duty assigned to the commissioners, and of the 
ordinary rules of evidence will be allowed.(6) 

8. By certiorari, procedendo, £jc. 

No act of Congress authorises a Circuit Court to 
issue a certiorari, or compulsory process to the Dis- 
trict Court, to remove a cause before final judgment 
or decree. Where, therefore, the Circuit Court, in an 
action of debt instituted in the District Court, on a 
bond, in which a declaration was filed, and appear- 
ance entered, and defence taken, issued a certiorari, 
in pursuance of which the proceedings were removed 
to the Circuit Court, it was held, that the District Court 
might have refused obedience to the writ, and either 
party might have moved the Court for a procedendo, 
or might have pursued the cause in the District Court, 
notwitiistanding the writ. 

But if, instead of taking advantage of the irregu- 
larity, at the proper time, and in a proper manner, 
the defendant makes defence, and pleads to issue, it 
is too late after verdict to object. The suit will be 



(2) See ante, 

(fl) Nelson v. The United States. 1 Pet. 237. 
Qb) lb. See the form, and also Hall's Practice and Jurisdiction 
of the Admiraltv Courts, 37 to 43. 
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considered as an ori^nal one in the Circuit Court, 
made so by consent of parties, and that, although no 
new declaration be filed ; for the declaration sent 
from the District Court will be considered, in such 
case, in the same light.(c) 

(c) Patterson v. The United States. 2 Wheat 231. 
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CIRCUIT COURT— PRACTICE. 

The 14th section of the act of September 84th, 
1789, provides, that all the Courts of the United States 
shall have power to issue writs of scire facias^ habeas 
corpus^ and all other writs not specially provided for 
by statute, which may be necessary for the exercise 
of their respective jurisdictions, and agreeable to the 
principles and usages of law. 

By the principles and usages of law here referred 
to, are to be understood, those general principles, and 
those general usages, which are to be found, not in 
the legislative acts of any particular State, but in that 
generdly recognised and long established law, (the 
common law,) which forms the substratum of the laws 
of every State,(tf ) This section gives the Court pow- 
er in a criminal case, to tie vise the process for bring, 
ing any person before it, who has committed an ofience 
of which it has cognisance, and does not refer the 
Court to the State law for that purpose. 

By the 17th section of the same act, all the Courts 
of the United States shall have power, to make and 
establish all necessary rules for the orderly conducting 
business in the said Courts, provided such rules are 
not repugnant to the laws of the United States. 

By the act of May 8th, 17OS, sect, l, all writs and 
processes issuing from the Circuit Court, shall bear 

(a) Per Marshall C. J. United States v. Burr> Appendix, 
Sd part, 186. 

T 
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teste of the Chief Justice of the Supreme Court, (or 
if that office shall be vacant,) of the Associate Justice 
next in precedence : which said writs and processes 
shall be under the seal of the Court from whence they 
issue, and signed by the clerk thereof. I he seals 
shall be provided at the expense of the United 
States.(6) By sect. 2, the forms of writs, executions 
and other process, except their style, and the forms 
and models of proceeding in suits in those of common 
law shall be the same as are now used in the said Court 
in pursuance of the act of S9th September, 1789, ex- 
ce[)t so far as may have been provided for by the act 
of 34th September, 1789, subject however to such al- 
terations and additions as the said Court shall in its 
discretion deem expedient, or to such regulations as 
the Supreme Court of the United States shall think 
proper, from time to time, by rule, to prescribe to any 
Circuit Court concerning the same : provided, that on 
judgments in any of the cases aforesaid, where dif- 
ferent kinds of executions arc issuable in succession^ 
a capids ad satisfaciendum be ing one, the plaintiff shall 
have his election to take out a capias ad satlsfaciefidum 
in the first instance. By the act of March 2d, 1798, 
sect. 7, it shall he lawful for the several Courts of the 
United States, from time to time, as occasion may re- 
quire, to make rules and orders for their respective 
Courts, directing the returning of writs and processes, 
the filins; of declarations and other pleadings, the 
taking of rules, the entering and making up of judg- 
ments by default, and other matters in the vacation. 
And otherwise, in a manner not repugnant to the laws 
of the United States, to regulate the practice of the 
said Courts respectively, as shall be fit and necessary 
to the advance of justice, and especially to that end to 
prevent delays in proceedings. 

(i) See ante^ 20, 21. 
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The act of September 24, 1789, sect. 17, gives 
power to all the Courts of the United States, to im- 
pose and administer all necessary oaths or affirma- 
tions, and to punish by fine or ifnprisonment, at the 
discretion of said Courts, all contempts of authority, in 
any case or hearing before the sarne.(c) 

Where by the laws and practice of a State, the 
Court, on a judgment by default, might assess the da- 
mages, the Circuit Court there may do the same.(rf) 
So where by the local laws and practice of a State, 
questions of fact in civil cases were tried by the Court, 
unless either of tlie parties demanded a jury, the in- 
terest upon an original judgment in another State, on 
which the present suit is brought, may be computed 
and make a part of the judgment in the present suit, 
without a writ of enquiry and the intervention of a 
jury.(^) 

As however at an early period after the organiza- 
tion of the Courts of the United States, the Judges of 
the Circuit Courts had, by a rule, adopted the practice 
of the State Courts, at a time when the English prac- 
tice prevailed, they will not now depart from it in a 
special case, because the State practice is changed, 
without first altering the general rule,(/) 

Under the power given l)y law, the Circuit Court 
will not countenance the issuing of a writ inconsistent 
with the State practice, and the truth of the record, 
and operating injuriously to a party in the suit. Thus, 
when a capias had issued in the Circuit Court of the 
Pennsylvania district, returnable to April Term 1792, 
against three defendants, and only one was arrested, 
who gave bail, and a declaration was filed against him, 



(f) See antt\ 19, 20. 

(rf) Brown v. Van Braann. 3 Dall. S44, See Renner r. Mar- 
•shall. 1 Wheat. 215. 

(e) Mavhow v. f hatcher. 6 Wheat. 129. 
rfj — V. Craig. 1 Peters, 1. (1803.) 
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on which issue was joined, and the cause was continu- 
ed till August, 1796, it was held, that an alias capias 
could not be then issued against another of the three 
defendants, returnable to October Term 1796, bearing 
teste of April Terra, 1798.(5') Query^ Whetiier such 
an alias would be good, if regularly taken out, return- 
able to the succeeding term, and continued from term 
to term. (A) 

So, in a joint action of debt against two, the plaintiff^ 
cannot proceed to obtain a judgment against one who 
alone appears, until he has proceeded against the other 
as far as the law of the State in which the Circuit 
Court sits will authorise, unless the law also dispenses 
with the necessity of proceeding against the other de- 
fendant beyond a certain point, to force an appearance. 
Thus, in Pennsylvania, if the sheriff return non est in- 
venlns as to one defendant, the plaintiff may proceed 
against the other on whom the writ was served, stating 
in his declaration the return of the writ as to his com- 
panion. But in Virginia, the plaintiff in such case may 
take out an alias and pluines or testatum capias^ or, at 
his election an attachment against the estate of the de- 
fendant, or upon the return of a /?/7/n^5 not found, the 
Court may order a proclamation to issue, warning the 
defendant, to appear on a certain day, and if he fail to 
do so, judgment by default may be entered ag^nst 
him. Or, if the other defendant be no inhabitant of 
Virginia, and tlic sheriff so return, the law would have 
abated the writ as to him and proceedings might go on 
as to the other. But where neither course is pursued 
a judgment obtained against the one is irregular.(i) 

But it is not every practice existing in the State 
Courts at the passage of the act of May 8th, 179S, that 
is embraced by that act. Thus, under the process of 

(.^■) Unitcrd States v. Parker et al. 3 Dall. 373. 

(/i) lb. 

{i) Barton v, Pettit and Bayard. 7 Cranch, 194. See ante^ 111. 
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attachmeDt issued by the practice of the Courts of 
Connecticut, their acts of assembly required a mittimus^ 
previous to the officer's committing the party to pri- 
son. But it was held, where an attachment issued out 
of the District Court of the United S:;ates in that State, 
directing the marshal, in default of estate, .to arrest the 
party, and him safely keep, he might commit him to 
prison, as a proper mode of safe keeping, without a 
mittimus : that being considered as not adopted by the 
acts of Congress, but as a peculiar municipal regula- 
tion, affecting the State officers only.(A:) 

Operation of the State laws. 

The 84th section of the act of S4th September, 
1789, provides, that the laws of the several States, ex- 
cept where the Constitution or Statutes of the United 
States shall otherwise require or provide, shall be re- 
garded as rules of decision in trials at common law in 
the Courts of the United States in cases where they 
apply. 

It seems, that this section is confined to civil pro- 
ceedings, and that the laws of the several States are 
not to be regarded as rules of decision in trials for 
offences against the United States; and that the words, 
'trials at common law" apply to civil suits, as con- 
tradistinguisl^ed from criminal prosecutions, as well as 
to suits at common law, as contradistinguished from 
those which come before the Court, sitting as a Court 
of Equity or Admiralty.(/) 

In cases depending on the acts of the Legislature of 
a State, and in construing those acts, especially in 
questions respecting titles to land, the Courts of the 
United States are governed by the construction, adopt- 
ed by the State tribunals, when that construction is 

(i) Palmer v, Allen. 7 Cranch, S50. 

(/) United States v. Burr, Appendix, 2d part, 185. 
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settled and ascertained.(m) But though the State 
laws as to rights, tiirnish rules of decision for the 
Courts of the United States, under certain qualitica- 
tions, yet as to remedies they have no binding force: 
and tfi.it tfiis is every day's practiccfn) Thus, as in 
some States, there is no Court of Equity, and in some 
of these States, Courts of law recognise and enforce 
equity principles, and in others, all equitable claims are 
regarded as mere nullities at law, a construction that 
would adopt the State practice in all its extent, would 
extinguish, in some States, the exercise of equitable 
jurisdiction. The remedies, therefore, in the Courts 
of the United States at common law and in equity, are 
to be, not according to the practice of the State Courts, 
but according to the principles of common law and 
equity, as distinguished and defined in the English 
code.(o) So, where the State in which tlie Circuit 
Court is, has no chancery, and the case is proper for 
a Court of Chancerv to enforce an account and take 
an account, though by the State laws a suit mav be 
sustained by peculiar process, still, if the remedy in 
Chancery is more co nplete, it may be obtained in 
the Circuit Court in equity.(p) Where, however, 
the statutes of a State, recognise an equitable title as 
a legal one, or declare a title which otherwise would 
be a legal one. void, under certain equitable circum- 
stances,in both these cases, the question of title is a legal 
question, and may be entertained in a suit at law in the 
Courts of the United States, as fully as it would be in 
a State Court. But though such question be a legal 
one, yet, if the question arise, not under the laws of 



(:v) Polk V. Wendell. 9 Cranch, 98. Thatcher v. PoweU. 
'3 Whcnt. 119. 

(;?) Campbell v. Claudius, t Pt't. 494. See Bail, post. Sec 
United States v. Wonson. I Gall, 18. 

(:') Robinson v. Campbell. 3 Wheat. 221. 

(fi) United States v. Howland. 4 Wheat. 108. 



PRACTICE. 



151 



such state, but of another, under which it is a mere 
equitable question, it cannot be entertained in a Court 
of common law of the United States.(9) The Circuit 
Courts of the United States have a Chancery jurisdic- 
tion in every State, and the same Chancery powers 
and rule of ded8ion.(r) 

Although the rules of practice in the Circuit Court, 
conform to the State practice, as it existed at the pas- 
sage of the act of September S4th, 1789, and not to 
the practice as it may since have been altered in the 
State Courts, it is not so as to the operation of State 
laws, as rules of decision under the 34th section : for 
the State laws passed from time to time since then, 
are .embraced by this section, as well as those which 
were in force at that period. Indeed, Congress can- 
not constitutionally impair the obligation of laws pass- 
ed by the States, by setting up a different rule of de- 
cision in relation to contracts, property real and per- 
sonal, jfc, when such State laws are not repugnant to 
the Constitution and laws of the United States, rhe 
powers vested in Congress are limited, and were not 
intended, nor can they be construed, to interfere with 
these powers, as vested in the State governments.(5) 

Service of process. 

By the S7th section of the act of September 24th, 
1789, the Marshal is to execute, throughout the dis- 
trict, all lawful precepts dii ected to him and issued 
under the authority of the United States, and power is 
given to him to command all necessary assistance in 
the execution of bis duty, and to appoint one or more 
deputies.(<) 



(q) United States v. Howland. 4 Wheat. 115. 

(s) Golden t. Prince. 5 HaU's Law Journ. 502. 
(0 See Marshal, post. 
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Affidavits and Bail. 

By the lOth section of the act of May 8, 179S, it 
shall and may be lawful for the clerks of the District 
and Circuit Courts, in the absence or in case of the 
disability of the Judges, to take recognisances of spe- 
cial bail de bene esse^ in any action depending in either 
of the said Courts. And by the 1st section of the act 
of February soth, 18 is, it shall be lawful for the Cir- 
cuit Court of the United States to be holden in any 
district in which the present provision by law for taking 
bail and affidavits in civil causes (in cases where such 
affidavits are by law admissible) is inadequate, or, on 
account of the extent of such district inconvenient, to 
appoint such and so many discreet persons in different 
parts of the district as such Court shall deem necessa- 
ry to take acknowledgements of bail and affidavits ; 
which acknowledgments of bail and affidavits shall 
have the like force and effect, as if taken before any 
Judge of said Court ; and any person swearing falsely 
in and by any such affidavit, shall be liable to the same 
punishment as if the same affidavit had been made or 
taken before a Judge of said Court. And by the 8d sec- 
tion, the like fees shall be allowed for taking such bail 
and affidavit, as are allowed for the like services by 
the laws of the State in which any such affidavit or 
bail shall be taken. 

In respect to the effect given by the Circuit Court 
to discharges under State insolvent laws, and how fer 
they will discharge on common bail, it seems, a dis- 
charge on common bail will be allowed, where the par- 
ty is discharged by the insolvent law of the State where 
the debt was contracted, or made payable, and the 
plaintiff had notice of the defendants intention to take 
the benefit of the law, and was an assignee under it. 
Thus, where the debt was contracted inj;PennsyIvania, 
and the defendant was there discharged under the in- 
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solvent law, notice being given to the plaintiff, of the 
defendant's intention to take the benefit of the law, 
and the plaintiff being an assignee of the defendant's 
effects under the law, the Court, on motion, in a suit 
brought in the Pennsylvania district, discharged the 
defendant on common baiL(2/) But wliere the debt is 
contracted and payable beyond seas« and the plaintiffs 
are residents beyond seas, the defendant will not be 
entitled to appear on common bail by virtue of a dis- 
charge under a State insolvent law.^^o:) And it seems, 
in general, that a discharge on common bail will not 
be directed by the Circuit Court, on the ground of a 
discharge under an insolvent law of a country where 
the parties do not reside, and in which the contract was 
not made, or to be performed. The Courts of the 
State where the discharge is given may be bound to 
discharge on common bail, no matter where the debt 
was contracted ; but the Courts of the United States, 
or of other States, are under no such obligation, and 
they ought not, on the ground of comity, to give it 
effect in their Courts.(i/) A discharge therefore in 
Maryland, of a debt contracted in Virginia, will not be 
regairded in a suit in a Circuit Court of Virginia/2;) 

By the act of March Sd, 1799, sect, l, in all cases 
where a defendant, who hath procured bail to respond 
to the judgment in a suit brought against him in any 
of the Courts of the United States, shall afterwards be 
arrested in any district of the United States, other than 
that in which the tirst suit was brought, and shall be com- 
mitted to a goal, the use of which shall have been ceded 
to the United States for the custody of prisoners, it 

(u) Read v. Chapman. 1 Pet. 404. 484. 

(x) Campbell v. Claudius. 1 Pet. 484. 

(tf) lb. Banks v. Greenleaf, cited. lb. See also Bankrupt 
I«aw, post. 

(z) Banks v. Greenleaf, cited. 1 Pet. 74. 484. See Hayton t. 
Wilkinson. 1 Hall's Law Journ. 260. Gill v. Jacobs. 6 Uall's 
Law Journ. 117. 

U 
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shall be lawful for, and the duty of any Judge of the 
Court, in which the suit is depending, wherein such 
defendant hath procured bail as aforesaid, at the re* 
quest, and for the indemnification of the bail, to order 
and direct, that such defendant be held in the gaol to 
which he shall have been committed a prisoner, in the 
custody of the marshal within whose district such gaol 
is ; and, upon the said order duly authenticated being 
delivered to the said marshal, it shall be his duty to 
receive such prisoner into his custody, and him safely 
to keep, and the marshal shall be thereupon chargea- 
ble as in other cases for an escape. And the said mar- 
shal, thereupon shall make a certificate, under his hand 
and seal, of such commitment, and transmit the same 
to the Court from which such order issued, and shall 
also, if required, make a duplicate thereof, and deliver 
the same to such bail, his, or their agent, or attorney. 
And, upon the said certificate being retumecl to the 
Court whicli made the said order, it shall be lawful 
for the said Court, or any Judge thereof, to direct, that 
an exoneretur be entered upon the bail piece, where 
s|)ecial bail shall have been found, or otherwise to 
discharge such bail. And such bail shall, thereupon, 
accordingly be discharged. Sect. S, enacts, that, the 
marshal, or his deputy, serving such order as aforesaid, 
shall therefor receive the same fees and allowances 
as for the service of an original process, commitment 
thereon to the gaol, and return thereof. Sect. 8, en- 
acts, that in every case of commitment as aforesaid, 
by virtue of such order, the person so committed shall, 
unless sooner discharged by law, be holden in gaol 
until final judgment shall be rendered in the suit in 
which he procured bail as aforesaid, and sixty days 
thereafter, if such judgment shall be rendered against 
him, that he may be charged in execution, which may 
be directed to, and served by the marshal in whose 
custody he is. Provided always^ that nothing in this 
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act contained shall affect any case wherein bail has 
been already given. 

The marshd, however, is not liable for the escape 
of a prisoner from the custody of the keeper of a 
State gaol, to which he had committed him under pro- 
cess, the use of such gaol having been ceded to the 
United States by an act of assembly, in pursuance of 
the resolution of Congress of the 2Bd September, 1789. 
Such keeper is neither in fact nor law the deputy of 
the marshal: nor is such prisoner in the custody ol'the 
marshal, or controlable by him. The keeper becomes 
respon»ble, and may make himself liable to ttie pains 
and penalties of the law.(a) 

It seem, the Circuit Court has no authority to issue 
a habeas corpus to bring up a defendant who is con- 
fined in a State gaol by civil process under State au- 
thority in order to surrender him in the Circuit Court 
in discharge of his bail, who were bound in recogni- 
sance in the Circuit for his appearance there ; nor 
will they discharge the defendant from his recogni- 
sance.(fr) 

Appearance. 

The appearance of the defendant by attorney, cures 
all irregularity of process. A deputy marshal, there- 
fore, cannot appear, and crave oyer of the writ, and 
plead in abatement that the writ was not directed to 
a disinterested person j^c, as directed by the 88th 
section of the act of 1789. It seems, however, he 
might appear in propria persona^ and directly plead in 
abatement(c) 



'a) Randolph v. Donaldson. 9 Cranch, 76. 

^b) United Sutes v. French. 1 Gall. 1. 

[c) Knox V. Summen. 3 Crancb^ 496. See ante^ 76. 119. 
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Consolidation. 

The act of ssd July, 1818, provides, that whenever 
causes of like nature or relative to the same question 
shall be pending before a Court of the United Sttttes 
or of the Territories thereof, it shall be lawful for the 
Court to make such orders and rules concerning pro- 
ceedings therein, as may be conformable to the princi- 
ples and usages belonging to the Courts, for avoiding 
unnecessary costs or delay in the administration of 
justice : and accordingly, causes may be consolidated 
as to the Court shall appear reasonable.((f) 

Money paid into Court. 

By the act of March 3d, 1817) sect. 1, it shall be 
the duty of the Judges of the Circuit and IMstrict 
Courts of the United Sates, within sixty days from and 
a(\er the passing of this act, in all districts in which a 
branch of the Bank of the United States is or shall be 
established, to cause and direct all moneys remaining 
in said Courts respectively, or being subject to the or- 
der thereof, to be deposited in said branch bank, in 
the name and to the credit of the Court, and a certifi- 
cate thereof from the cashier of said bank, stating the 
amount and time of such deposit to be transmitted 
within twenty days thereafter to the Secretary of the 
Treasury. And in districts in which no such branch 
is or shall be established, such deposits shall be made 
in like manner, and within the same time in some in* 
corporated State bank, and a certificate thereof in like 
manner and within the said time as aforesaid, trans- 
mitted to the Secretary of the Treasury. By sect. 9, all 
moneys which shall be hereafter paid into said Courts 
or received by the officers thereof, in cases pending 
therein, shall be immediately deposited in the branch 

{(i) See Costs, post. 
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bank within the district if there be one, otherwise in 
some incorporated * State bank within the district in 
the name and to the credit of the Court. By sect. 3, 
no money deposited as aforesaid shall be drawn from 
said banks except by order of the Judge or Judges of • 
the said Courts respectively in term or in vacation, to 
be signed by such Judge or Judges, and to be entered 
and certified of record by the clerk : and every such 
order to state the cause in, or on account of which it 
is drawn. By sect. 4, if any clerk of such Court, or 
other officer thereof having received any such moneys 
as ^foresaid shall refuse or neglect to obey the order, 
of such Court, such clerk or other officer shall be 
forthwith proceeded against by attachment for con- 
tempt. And by sect. 5, at each regular and stated 
session of said Court, the clerks thereof shall present 
an account to said Court, of all moneys remaining 
therein or subject to the order thereof stating parti- 
cularly on account of what causes said moneys are de- 
posited, which account and the vouchers thereof shall 
be filed in Court. Prtroided nevertheless^ that if in any 
district there shall be no branch of the bank of the 
United States, nor any incorporated State bank, the 
Courts may direct moneys to be deposited according 
to their discretion as heretofore. 

Money deposited in a bank under a decree of the 
Court, and subject to its order, is ^^ money deposited 
in Court,^' witliin the meaning of the act of March 1st, 
1798, sect. S, as much so as if in the possession of an 
officer of the Court: the clerk is therefore entitied to 
the commission of one and a quarter per cent, allow- 
ed by that act in such case in admiralty proceed- 
ing8.(^) 

If money proceeding from the sale of a vessel and 
cargo condemned as prize by the Circuit Court, be paid 

 

fe) Ex parte Prescott. 2 Gall. 146, decided io 1814. 
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into bank to the credit of the Circuit Court, the INs- 
trict Judge cannot in vacation ordeiV it to be drawn out 
and distribute it: and if he does, the Circuit Court will 
on motion grant a rule upon the persons receiving the 
money under such order, to return the same to Court, 
or on failure, that an attachment shall issue.(/) 

Judgment by default, 2^c. on Specialty. 

By sect. 26, of the act of September S4th, 1780, In 
all causes before either of the Courts of the United 
States, to recover the forfeiture annexed to any 4^- 
cles of agreement, covenant, bond, or other specialty; 
where the forfeiture, breach, or non-performance shaU 
appear by the default or confession of the defendant 
or upon demurrer, the Court before whom the action 
is shall render judgment therein for the plaintiff^ to 
recover so much as is due according to equity. And 
when the sum for which judgment should be render- 
ed is uncertain, the same shall, if either of the parties 
request it, be assessed by a jury. 

Notice to produce Books or Writings. 

The 15th section of the act of September !B4th| 
1789, provides, that all the said Courts of the United 
States shall have power in the trial of actions at law, 
on motion and due notice thereof being given, to re- 
quire the parties to produce books or writings in their 
possession or power, which contain evidence perti- 
nent to the issue, in cases and under circumstances 
where they might be compelled to produce the same 
by the ordinary rules of proceeding in Chancery. 
And if a plaintiff shall fail to comply with such order 
to produce books or writings, it shall be lawful for 
the Courts respectively, on motion, to give the like 

(f) The Ariadne. 1 Pet. 455, 
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judgment for the defendant as in cases of nonsuit. 
And if a defendant siiall fail to comply with such 
order to produce books or writings, it shall be lawful 
for the Courts respectively, on motion as aforesaid, to 
give judgment against him or her by default. 

This provision was intended to prevent the neces- 
sity of instituting suits in equity, merely to obtain 
from an adverse party the production of deeds and 
papers relative to the litigated issue. The act does 
not designate to whom the notice shall be given, whe* 
ther the party himself, or his attorney. But the Court 
will always keep the cause under its controul for the 
purposes of substantial justice, and never suffer either 
party to be entrapped. If, for instance, the notice is 
served on an attorney whose client lives at a great 
distance, this will always be deemed a sufficient rea- 
son to postpone the trial, till a full opportunity has 
been afforded for the attorney's communicating the 
rule to the client. If, likewise, the Court find that 
the deeds are actually on record, they will not indulge 
the party with a rule for producing them merely as a 
cheap mode of procuring evidence. If the originals 
are necessary, for a special reason, that reason must 
be assigned to the Court. Therefore, where the de- 
fendant's counsel offered to refer the other party to 
the pages where the deeds were recorded, to produce 
which notice had been given to the defendant's attor- 
ney, the Court declared, that put an end to the mat- 
ter: but added, that if it were not satisfactorily done, 
they would not allow the cause to be brought to 
trial.(^) 

SubpcBuas and Witnesses. 

The 6th section of the act of March Sd, 1798, 
enacts, that subpcsnas for witnesses, who may be re- 

(ff) Geyger's lessee o. Geyger. 8 Dall. 332. 
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quired to attend a Court of the United States, in any 
district thereof, may run into any other district : pro^ 
tnded^ that in civil causes the witnesses living out of 
the district in which the Court is holden, do not live 
at a greater distance than one hundred miles from 
the place of holding the same. By the 6th section of 
the act of February S8th, 1799, the compensation to 
witnesses in the Courts of the United States shall be 
as follows, to vrit: to the witnesses summoned in any 
Court of the United States, the same allowance as is 
provided for jurors, namely, to each witness, for each 
day he shall attend in Court, one dollar and seventy-five 
cents, and for travelling, at the rate of five cents per 
mile, from their respective places of abode to the place 
where the Court is holden, and the like allowance for 
returning. 

Where, on a motion to postpone the trial, it was sug- 
gested on behalf of the defendant, in an indictment for 
a misdemeanor, as an excuse for the non attendance 
of witnesses, who had been subpcenaed to attend the 
Circuit Court, that they were Associate Judges of the 
Court of Common Pleas of a State, and were attending 
the Judges of the Supreme Court, then holding a 
Court of Nisi Prius in the County, Paterson J. said, 
we pay no respect to persons ; the law operates equal- 
ly upon all, the high and low, the rich and poor. If 
we issue a subpcBna to a Justice or Judge, and it is not 
obeyed, we should be more strict in our proceedings 
against them than others, whose office did not so 
strongly point out their (luty.(A) So where the de- 
fendant was indicted for a libel on the President, and 
applied to the Court for a letter to be addressed by 
them to several members of Congress, (which was 
then in session), rpr|nesting their attendance as witnes- 
ses on his behalf, and the practice in Pennsylvania to 

(h) United States r. CaldweU. 2 DaU. 333, note. 



PRACTICE. 161 

that effect, in relation to members of assembly, was 
referred to. Chase J. refused it, on the ground, that 
membei's of Congress were not exenjpied from the 
obligation to obey a subpcena. Whether an attach- 
ment could issue for non attendance pursuant to it, was 
not decided. Pkteus J. was for agreeinj; to the mo- 
tion, on the ground of the Pennsylvania practice, but 
it was refused. (/) In another case, a subpo?na had 
been served on Mr. Madison then Secretary of State 
of the tJnitcd States and others, to appearand t^'stify 
on behalf of the defendant, and they did not attend. 
A tender had been made to Mr. Madison, at tlie time 
of serving the subpoena for his expenses, and on mo- 
tion for an attachment against him, the opinions of the 
Judges of the Circuit Court, (Paterson and Tal- 
madge) were opposed. One of them being of opinion, 
that the absent witnes* should be laid under a rule to 
shew cause, why an attachment should not be issued 
against him. Hie other Judj»;e was of opinion, that 
neither an attachment in the first instance, nor a rule 
to shew cause, ought to be granted.(A:) It is to be ob- 
served, that on a motion for postponement of trial 
previously decided, in which the Court required the 
defendant to state the facts which these witnesses 
were to prove, the Court were of opinion tliat their 
evidence was not material: and that Mr. Madison, 
and two others, heads of departments, offered to give 
their testimony on a commission if issued by con- 
8ent.(0 So, on a rule upon the defendant the Secre- 
tary of State, to shew cause why a mandamus should 
not issue against him, commanding him to cause to 
be delivered to the plaindffs, their several commis- 
sions of Justices of the peace in the District of Colum- 

(i"\ United States v. Cooper. 4 DuU. 341. 
\k) United States v. Smith and Ogden. 

(/) See however, United Sutes v. Burr, li4, remarks upon this 
case. 

X 
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bia, the Court ordered the clerks in the office of the 
Secretary oF State, who had been summoned to at- 
tend the Court, and who had declined giving a volun- 
tary affidavit, to be sworn, and their answei-s taken in 
writing as to the connnissions having existed, but in- 
formed them that when the questions were asked they 
miglit state their objections to answering each parti- 
cular question if they had any.(OT) The Court also 
thought that Mr. Lincoln, who was at the time when 
the transaction happened, acting as Secretary of 
State, ought to answer questions, as to the fact whe- 
ther such commissions had been in the office or not : a 
fact which all the world had a right to know. But he 
was not bound to disclose any thing communicated to 
him in confidence, nor wliich would criminate him- 
self.(7i) So it seems, a suhpcena may issue to procure 
the attendance of the President^on behalf of a defend- 
ant, charged with a crime.(o) 

A subpoena duces tecum ought to issue if there exist 
any reason for supposing that the evidence maybe ma- 
terial, and ought to be admitted ;(/?) and a stibpiBna 
duces tecum may issue on behalf of a person who stands 
charged with an offence directed to the President of 
the United States, to compel the production of a letter 
addressed to him, and his answer thereto, if it appear 
by a general affidavit of the person charged, that the 
testimony may be material for him, and the Court 
be of opinion it is desired for the real purpose of de- 
fence.(9) For where the subptena duces tecum is to 
be issued to those who administer the government of 
this country, such an affidavit is required, as will fur- 
nish probable cause to believe, that the testimony is 



(m) Marbury v. Madison. 1 Cranch, 137. 

(n) lb. 

(o) United States v. Burr, 177. 189. 

(p) lb. 1J6. 
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desired for the real purpose of defence,(9) To ob- 
tain the production of orders issued to the land and 
naval officers of the United States by the President, the 
subpiBTia duces tecum should be directed to the heads 
of the departments in whose custody the orders 
are.(r) Copies of such documents, certified under 
the act of Congress, would not be sufficient: the 
party is entitled to the original.(5) So, a subpaena 
duces tecum may issue to the Attorney General of the 
United States, for a paper in his possession,(0 Let- 
ters addressed to the President, are most usually re- 
tained by himself, and do not belong to any of the 
heads of departments.(2/) If such papers contain any 
thing not essential to the defence and requiring con- 
cealment, that must appear on the return of the sub- 
p(Bna.{x) 

An attachment will not be granted against non-at- 
tending witnesses, though material, who have not been 
mhjHBnaed in the cause in which it is applied for, 
though they were suhpaenaed in other causes to the 
same term.(y) 

It seems, that unfair practices towards a witness 
who was to give testimony in the Circuit Court, or 
oppression under colour of its process, though acted 
in another district, would he punishable by attachment, 
(after a rule to shew cause), provided the person, who 
had acted therein, came within the jurisdiction of the 
Court.(2;) And an attachment for not attending pur- 
suant to a subpcena^ must be served by the marshal, 



(y) United States u. Burr. 

(r) lb. 179,180. 

Is) lb. 187. 

(0 lb. 

{u) United States v. Burr. 187. 

\x) lb. 188. 

\y) United States v. Caldwell. 2 Dall. 333. 

(z) United States v. Burr. 365. 
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as it is tlic process of the Court, regularly issuing for 
the administration of justice,(a) 

The Circuit Court will discharge a witness attend- 
ing on svbpcena^ from arrest made under process from 
a State Court.(*) 

Death of party, 

The 3 1st section of the act of September S4th, 
1789, declares, that where any suit shall be depending 
in any Court of the United States, and either of the 
parties shall die before final judgment, the executor or 
administrator of such deceased party, who was plain- 
tiff, petitioner, or defendant, in case the cause of ac- 
tion doth by law survive shall have full power to pro- 
secute or defend any such suit or action until final 
judgment. And the defendant or defendants, are 
hereby obliged to answer thereto accordingly, and the 
Court, before whom such cause may be depending, is 
hereby empowered arid directed to hear and determine 
the same, and to render Judgment for or against the 
executor or administrator as the case may require. 
And if such executor or administrator, having been 
duly served with a scire facias from the office of the 
clerk of the Court where such suit is depending, twen- 
ty days before hand, shall neglect or refuse to become 
a parly to the suit, the Court may render judgment 
against the estate of the deceased party, in the same 
manner, as if the executor or administrator had vo- 
luntarily made himself a party to the suit. And the 
executor or administrator, who shall become a party 
to the suit, as aforesaid, shall, upon motion to the 
Court where such suit is depending, be entitled to a 
continuance of the same, until the next term of the 



(//) United States r. Burr, 365. 

{b) liursi's case 4 Dall. 387. See act of 1789, sect. 17, Autho- 
rity to adp.iiiiistcr oaths, and punish for contempts. 
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said Court. And if there be two or more plaintiffs or 
defendants, and one or more of them shall die, if the 
cause of action shall survive to the surviving plaintiff 
or plaintiffs, or against the surviving defendant or de- 
fendants, the writ or action shall not abate, but such 
death being suggested upon the record, the action 
shall proceed, at the suit of the surviving plaintiff 
or plaintiffs, against the surviving defendant or de-> 
fendants. 

In case of the death of parties before judgment, all 
personal actions, by the common law abated; and it 
required the aid of some statute, like the foregoing 
section^ to enable the action to be prosecuted by, or 
against, the personal representative of the deceased, 
when the cause of action survived. In real actions, 
the like principle prevailed for a still stronger reason, 
for, by the death of either party, the right descends to 
the heir, and a new cause of action springs up, and 
the plea is not, therefore, in the same condition as it 
was, in tlie life time of the party.(c) 

This statute embraces all cases of death before final 
judgment, and, of course, is more extensive than the 
statutes of 17 Car. 2, and 8 and 9 W. 3. The death 
may happen before, or after plea pleaded, before or 
afler issue joined, before or after verdict, or before or 
after interlocutory judgment: and in all these cases, 
the proceedings are to be exactly as if the execu- 
tor or administrator were a voluntary party to the 
suit.(rf) 

The executor or administrator may come in instan- 
ter^ voluntarily, and, in such case, a scire facias is not 
necessary. It is done on motion, by order of the 
Court, and he may immediately proceed to trial, 
though, if he pleases, he may have one continuance. 
The other party is not entitled to a continuance in 

(c) Green v. Watkins. 6 Wheat. 262. 
\d) Hatch V. Eiistis. 1 Gall. 164. 
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such case, nor to any delay.(e) But the other party 
may irisi t on the production of his letters testamen- 
tary, before the order of the Court permitting him to 
be a party: if, however, the order be made, it is then 
too late for the opposite party to contest the fact of his 
being executor, or to require oyer of the letters testSp 
mentary, unless it has taken place improperly, and by 
surprise on the Court. (/) 

If the administratrix of the plaintiff, in whose name 
the suii had been revived by scire facias^ upon the 
death of the intestate after issue joined, intermarry, 
and such intermarriage be pleaded puis darrien contu 
nuance, the sdre facias is thereby abated, hut not the 
original suit, and a new scire facias may issue, under 
the above section, to revive the original suit, in the 
name of the husband and administratrix, as the per- 
sonal representatives of the intestate, in order to ena- 
ble her to prosecute the suit to final judgment.(jf') 

If the defendant die after verdict for the plaintiff^ 
but before final judgment, and his administrator be- 
come a party, and judgment is rendered against him, 
and execution issue thereon, which is returned unsa- 
tisfied, on scire facias a{2;ainst the adnunistrator, he 
may plead plene administravit^ no assets, or insolven- 
cy of the intestate.(A) It seems, that execution could 
not regularly issue till af\er judgment on the second 
scire facias.(i) 

But, as the foregoing section of the act of «4th 
September, 1789, is confined to personal actions, the 
power to prosecute and defend being given to the 
executor or administrator of the deceased party, and 
not to the heir or devisee, the death of either party 



i^f) Wilson V, Codman's executors. 3 Cranch, 193. 

C/) I''- 

(.^) iM'Ctnil t'. Lccamp. 2 Wheat. 111. 
(//) Hatth V. Eustis. 1 Gall. 160. 
(/) II). 
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before judgment, in a real action, abates tlie suit. It 
was, therefore, held, that if the defendant in a writ of 
right die after a summons served upon him, without 
having appeared to the suit, the action cannot be re- 
vived as to the heirs of the defendant, by rule of 
Court, and order thereon : and that if this be done, a 
judgment taken against the heirs by default will be 
reversed, on error brought.Q) 

Juries. 

By the «9th section of the act of September S4th, 
1789, jurors in all cases, to serve in the Courts of the 
United States, shall be designated by lot, or otherwise, 
in each State respectively, according to the mode of 
forming juries therein now practised, so far as the laws 
of the same shall render such designation practicable 
by the Courts, or marshals of the United States. And 
the jurors shall have the same qualifications, as are 
requisite for jurors by the laws of the State of which 
they are citizens, to serve in the highest Courts of 
law of such State, and shall be returned, as there shall 
be occasion for them, from such parts of the district, 
from time to time, as the Court shall direct, so as 
shall be most favourable to an impartial trial, and so 
as not to incur an unnecessary expense, or unduly to 
burthen the citizens of any part of the district with such 
services. And writs of venire fadas^ when directed 
by the Court, shall issue from the clerk's office, and 
shall be served and returned by the marshal in his 
proper person, or by his deputy, or, in case the mar- 
shal or his deputy is not an indifferent person, or is 
interested in the event of the cause, by such fit person 
as the Court shall especially appoint for that purpose, 
to whom they shall administer an oath or affirmation. 

{j) Mackcr'8 heirs v. Thomas. 7 Wheat. 530. 
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that he will truly and impaHiaUy serve and return 
such writ. And when, from challenges or otherwise, 
there shall not be a jury to determine any civil or cri- 
minal cause, the marshal or his deputy shall, by order 
of the Court where such defect of jurors shall hap[)eD, 
return jurymen de talibus circumstantibus^ sufficient to 
complete the pannel, and when the marshal or his 
deputy are disqualified, as aforesaid, jurors may be 
returned by such disinterested person as the Court 
may appoint. By the 6th section of the act of Febru- 
ary 28th, 1799, the compensation to jurors in the 
Courts of the United States shall be as follows, to wit: 
to eacli grand, and other juror, for each day he shall 
attend in Court, one dollar and twenty-five cents: and 
for travelling, at the rate of five cents per mile, from 
their respective places of abode, to the place where 
the Court is holden, and the like allowance for return- 
ing. This act applies to juries in civil cases, as well 
as in criminal.(A:) By the act of May 18tb, 1800, 
sect. 1, jurors to serve in the Courts of the United 
States, shall l)e designated by lot or otherwise, in each 
State or district respectively, according to the mode 
of forming juries to serve in the highest Courts of 
law therein, ?iow practised, so far as the same shall 
render such designation practicable by the Courts and 
marslials of the United States. But, by the 30th sec- 
tion of the act of April ggth, 1802, no special juries 
shall be returned by the clerks of any of the said Cir- 
cuit Courts: but in all cases, in which it was the duty 
of the said clerks to return special juries, before the 
passing of that act, it shall be the duty of the marshal 
for the district where such Circuit Court may be held, 
to return special juries, in the same manner and form, 
as by the laws of the respective States the said clerks 
were required to return the same. 

(i) Ex parte Lewis and others. 4 Cranch, 443. 
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In a suit for land, in which the defendant pleads 
that the land lies in another State, the Court of which 
has jurisdiction, and issue is joined on this plea to the 
jurisdiction, it is not a good cause of challenge to the 
array, that the maishal, wlio returned the jury, is a 
citizen of the State in which the suit is brought. But 
if the jury be arrayed by a deputy marshal, who is 
interested in the same tract of land for part ol which 
the action is brought, under colour of the same title 
as the plaintiff's, the Court will quash the array.(Z) 

On a proceeding by petition, in which the petition- 
ers claimed tlieir freedom, a juror being challenged 
for favour, on examination before the triers, appeared 
to have formed and expressed no particular opinion 
on the case, but, on being questioned further, avowed 
bis detestation of slavery to be such, that in a doubt- 
ful case he would find a verdict for the plaintiffs, and that 
be had so expressed himself in regard to this cause, 
and added, that if the testimony were equal, he should 
certainly find a verdict for the petitioners. The Court 
instructed the triers, that lie did not stand indifierent t 
and it was held, that the Court exercised a sound 
discretion, in not permitting the juror to be sworn.(OT) 

It seems, the alienage of a juror, in a civil cause in 
the Circuit Court, may be a cause of challenge before 
such juror is sworn : but advantage cannot be taken 
of it afler yerdict(n) 

Under the 29th section of the act of September 
34th, 1789, the Court may award a tales^ for a special 
as well as a common jury. (o) But an exception to the 
qualification of a talisman^ as a juror, on the ground of 
bis not being an inhabitant of the County, must be taken 



(/) Fowler V. Lindsey. 3 Dall. 411. 
(m) Mima and child v, Hepburn. 7 Cranch, 290. 
(n) Hollingsworth v. Duane. 4 Dall. 354. 
(o) Anon. 2 Dall. 382. 



^YQ CIRCUIT COURT 

before he is sworn on the jury. It is too late after-» 

waid8.(p) 

Evidence and Depositions. 

l^he 80th section of the act of September «4tb, 
1789, provides, that the mode of proof by oral testi- 
mony, atid ex:miinaiion of witnesses in open Court, 
shall be the same in all the Courts of the Ignited States, 
as well in the trial of causes, in equity, and of admi« 
ralty and maritime jurisdiction, as of actions at com- 
mon law. And, when the testimony of any person 
shall be necessary in any civil cause, depending in any 
dihUict, III any Court of the United States, who shall 
live at a greater distance than one hundred miles, or 
is bound on a voyage to sea, or is about to go oiit of 
the United States, or out of such district., and to a great- 
er distance from the place of tiial than as aforesaid, 
or is ancient, or very infirm ; the deposition of such 
person may be taken de bene esse^ before any Justice or 
Judge of any of the Courts of the United States, or 
before any Chancellor, Justice, or Judge of a Supreme 
or Superior Court, Mayor, or Chief Magistrate of a 
city, or jud2;e of a Countv Court, or Court of Com- 
mon Pleas, of any of the United States, not being of 
counsel or attorney to either of the parties, or interest- 
ed in the event of the cause : provided^ that a notifi- 
cation from the magistrate, before whom the deposi- 
tion is to be taken, to the adverse party, to be present 
at the takin? of the same, and to put interrogatories if he 
think fit, be first made out and served on the adverse 
party or his attorney, as either may be nearest, if either 
is within orie hundred miles of the place of such cap- 
tion, allowing time for their attendance after notified, 
not less than at the rate of one day, Sundays exdo- 

(p) Mima and child v. Hepburn. 7 Cranch, 290, See farther 
as to Juries, post^ Proceedings in Criminal Cases. 
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sive, for every twenty miles travel. And every per- 
son, deposing as aforesaid, shall he carrfully examin- 
ed and cautioned, and sworn or affirmed to testify the 
whole truths and shall subscrihe the testimony by him 
or ner given, after the same shall be reduced to writing, 
ivhich shall be done only by the magistrate taking the 
deposition, or by the deponent in his presence. And 
the depositions so taken shall be retained by such ma- 
gistrate,, until he deliver the same with his own hand 
into the Court for which they are taken or shall, toge- 
ther with a certificate of the reasons as aforesaid of 
their being taken, and of the notice, if any, given to the 
adverse party, be by him the said magistrate sealed up, 
and directed to such Court, and remain under his seal, 
untU opened in Court. 

And any person may be compelled to appear and 
depose as aforesaid, in the same manner as to appear 
and testify in open Court. 

And unless it shall be made to appear, on the trial of 
any 6ause, with respect to witnesses whose depositions 
may have been taken therein, that the witnesses arc 
then dead, or gone out of the United States, or to a 
greater distance than as aforesaid, from the place 
where the Court is sitting, or that by reason, of age, 
sickness, bodily infirmity, or imprisonment, they are 
unable to travel and appear at Court, such depositions 
shall not he admitted or used in the cause. 

Provided^ that nothing herein shall be construed to 
prevent any Court of the United States from granting 
a dedimus potestatem to take depositions according to 
common usas^e, when it may be necessary to prevent a 
failure or delav of justice, which power they shall se- 
Verally possess ; nor to extend to depositions taken in 
perpetuam rei memoriam, which, if they relate to mat- 
ters that mav be co?rnisable in anv Court of the United 
States, a Circuit Court on application thereto made, 
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as a Court of Equity, may, according to the usages id 
chancery, direct to be taken. 

By the act of February 20th, 1812, in any cause de- 
pending before a Court of the United States, it shall 
be lawful for such Court, in its discretion, to admit in 
evidence any deposition taken in perpetiuim rei me^ 
irwriain^ wiiich would be so admissible in a Court of 
the State, wherein such cause is pending, according to 
the laws thereof. 

By the act of 1st March, 1817) the commissioners 
who now are, or hereafter may be, appointed by vir- 
tue of the act of February 30th, 18 IS, (to take affida- 
vits and bail in civil causes,) {q) sliall and may exer- 
cise all the powers that a Justice or Judge of any of 
the Courts of the United States may exercise, by vir- 
tue of the 30th section of the act of September 84tfay 
1789, above-mentioned. 

There are two modes of taking depositions under 
these acts. By the first, notice in certain cases is not 
necessary, but the forms prescribed must be strictly 
pursued. By a subsequent part of the section, depo. 
sitions may be taken by dedimus potestatein^ accord- 
ing to common usage. The State laws, in the latter 
case, are to be referred to on the subject of notice, 
and if they do not authorise notice to be given to the 
attorney at law, a deposition taken under such notice 
cannot be read in evidence.(7') And depositions taken 
under a dedimus potestatem are not, under any cir- 
cumstances, considered as taken de bene esse^ but are 
absolute, whether the witness reside beyond die pro- 
cess of the Court or within it. The 30th section of 
the act of September 24th, 1789, relating to deposi- 
tions, is confined to those taken under its enacting 
part. Therefore, where a commission is issued by 

(y) See ante^ 152. 

(r) Biiddicum v. Kirk. 3 Cranch, 297. 

(6) Sergeant v. Biddle. 4 Wheat. 508. 
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consent, both parties naming commissioners, and filing 
interrogatories, the depositions taken under it are evi- 
dence, though the witnesses reside only thirty-three 
miles from the place of holding the Court.(5) 

Query^ If such commission issue without consent, 
whether the other party is bound to object at the time, 
or during the term when the rule is entered, or may 
object afterwards.(f) 

The Court has authority to allow interrogatories or 
commissions to be filed at any time, on shewing a 
proper case : but will, if the circumstances require it, 
order the interrogatories to be filed previous to issuing 
the commission, and direct otherwise specially, the 
manner of executing the commission.(2^) 

It is a sufficient execution of a commission, if all 
the interrc^tories are substantially, though not form- 
ally answered.(:r) If a commission be directed to four 
commissioners abroad jointly, it cannot be executed 
by three of them, though two of them be of the no- 
mination of the party objecting.(2/) So, where a com- 
mission was directed to five persons at Buenos Ayres, 
or any one of them, three of whom were nominated by 
by the plaintiffs, and two by the defendant, and was 
executed by one of those personsin conjunction with the 
American consul, th«) latter of whom certified, that all 
the persons named in the commission but one were 
dead or removed, and that the commission was deli- 
vered to him, and that he convoked the remaining 
commissioner and the witness before him, and that the 
examination of the witness was taken by himself and 
the commissioner, the deposition was held inadmissi- 
ble, because the examination was taken in conjunction 



(s) Sergeant v. Biddle. 4 Wheat. 508. 

(0 lb. 

(f/) Cunningham v. Otis. 1 Gall. 166. 
Ix) Nelson V. United Sutes. 1 Pet. 237- 
(f/) Guppy V. Browiu 4 DiXL 410, 
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with a person not named in the commission, who vo- 
luntaiily and unnecessarily intruded himself into the 
business (a) 

A deposition taken de bene esse cannot be read on 
the tnal of a common law suit, unless it appear that 
the witness has l)een served with a subpcena^ and from 
some sufficient cause carmot attend.(&)v 

The circumstance tiiat the witness lives at the dis- 
tance of more than one hundnd miles from the place 
of trial, and therefore his deposition might have been 
taken de bene esse, under these acta, is not a suffident 
reason for the other party to force the en use on to tria^ 
in the absence of the witness, if he be material, has 
been sick, and promised to attend the trial, thougfi 
the suit he ejectment, in which the verdict is not con- 
clusive, and thous;h the facts which the witness is to 
prove are not disclosed,(c) 

Where a deposition, taken de bene esse^ was opened 
by the clerk out of Court, supposing it to be a letter, 
it was held a fatal objection to its being read in evi- 
dence.(rf) 

If depositions have not been taken in conformity 
with the acts of Congress, and the rules of the Circuit 
Court, they cannot be read in evidence, though they 
were taken according to the practice prevailing in the 
State Courts ; unless the parties expressly wave the 
objection, or, by previous consent, agree to have 
them taken, and made evidence,(^) 

New Trial and Stay of Execution. 

By the I7th, section of the act of September 84th, 
1789, all the said Courts of the United States, (Su- 

(<-/) Willings u. Consequa. 1 Pet. 309, 
l^ri) Browne's lessee v, Galloway. 1 Pet. 294. 
(c) Syme's lessee v. Irvine. 2 Dall. 383. 
{d) B(!ale s;. Thompson. SCranch, Tl. 
(e) Evans v. Eaton. 7 Wheat. 426. 



PRACTICE. lyg 

preme^ Circuit and District), shall have power to* 
grant new trials in cases where there has been a trial 
by jury, for reasons for which new trials have usually 
been granted in the Courts of law. And by sect. 18, 
when in a Circuit Court, judgment upon a verdict in 
a dvil action shall be entered, execution may on mo- 
tion of either party, at the discretion of the Court, and 
on such conditions, for the security of the adverse par- 
ty, as they may juds;e proper, be stayed forty two 
daysfrom the time of entering judgment, to give dme 
to file in the clerk's office of said Court a petition for 
a new trial. And if such petition be there filed, with- 
in said term of forty two days, with a certificate there- 
on, from either of the Judges of such Court, that he 
allows the same to be filed, which certificate he may 
mak€, or refuse, at his discretion, execution shall, of 
course, be further stayed, to the next session of said 
Court. And, if a new trial be ^n^nted, the Ibrmer 
judgment shall be thereby rendered void. 

Special Demurrer and Amendments. 

The sad section of the act of September S4th, 
1789, declares, that no summons, writ, declaration, 
return, process, judgment, or other proceedings in civil 
causes, in any of the Courts of the United States shall 
he abated, arrested, quashed, or reversed, for any de- 
fect or want of form, but the said Courts respectively 
shall proceed and give judgment according as the right 
of the cause and matter in law shall appear unto them, 
without regarding any imperfections, defects, or want 
of form in such writ, declaration, or other pleading, 
return, process, judgment, or course of proceeding 
whatsoever, except those only, in cases of demurrer, 
which the party demurring shall specially set down 
and express together with his demurrer as the cause 
thereof. And the sud Courts respectively shall and 
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may by virtue of this act from time to time, amni: 
all and every such imperfections, defects, and wuM 
of form, other than those only which the party dennr*' 
ring shall express as aforesaid, and may at any tinil 



.1 



permit either of the parties to amend any defect]^ 
the process or pleadings, upon such conditions as tt^ 
said Courts respectively shall in their discretion um. 
by their rules prescribe. ?^ 

The Circuit Court may grant leave to amend, afiHl^ 
a cause has been remanded by the Supreme Court fi# 
a new trial. (e) So, after the cause has been remand^' 
ed, the inferior Court may receive additional pleas, 4ir| 
admit any amendment in those already filed, althoqip 
the Supreme Court has decided those pleas to be fai|t 
on demurrer to them.(/) For the Supreme Coait! 
will not give directions for amendments, but kata 
them to the Court below.(5') 

Costs. 

The SOth section of the act of September S4di^ 
1789, declares, that where in a Circuit Court, a pluil- 
tiff in an action originally brought there, other tfaaa 
die United States, recovers less than the sum orvdttt^ 
of five hundred dollars, he shall not be allowed, bat^ 
at the discretion of the Court, may be adjudg^ 1«^ 
pay costs.(A) By the 4th section of the act of Mard^' 
1st, 1793, there shall be allowed and taxed in the 8b^ 
preme. Circuit, and District Courts, in favour of thv' 
parties obtaining judgments therein, such compeD8a& 
tion for their travel, and attendance, and for aXtaCs 
neys, and counsellor's fees, (except in the IKstrict 
Courts, in cases of admiralty and maritime juriadic- 



{e) Pollard v. Dwight. 4 Cranch, 421. 

(^fj Marine Insurance Company;;. Hodgson. 6 Cranch, SOtb 
l^^) Sheehyv. Mandeville. 6Cranchy253. Butsee anlff,51. ftk 
(h) See antCy 106. 
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tion.) as arc allowed in the Supreme or Superior 
Courts of the respective States. 

Bv the ist section of the act of 33(1 Julv, 1813. 
whenever there shall he several actions, or processes, 
against persons who niiglit legally he joined in one 
action or process, touching any demand, or matter in 
dispute, l)efore a(*ourt of the United States, or of the 
Territoiies tluMTof, if juflgment be given ft)r the party 
pursuing the sanio. such party shall not thereon reco- 
ver the costs of more than one action, or process, 
unless special cause for several actions or processes 
shall he satisfactorily shewn on motion in open Court. 
By sect. 3, whenever causes of like nature, or relative 
to the same question, shall he pendirig before a Court 
of the United States, or of the Territories thereof, it 
shall be lawful for the Court to make such orders and 
rules, concerning proceedings therein, as may be con- 
iormable to the principles and usages belonging to 
(•ourts. for avoiding unnecessarv costs or delav in the 
administration of justice: and accordingly, causes may 
be consolidated, as to the Court shall appear reasonable. 
And, if any attorney, proctor, or other person achnit- 
tcd to manage and conduct causes, m a Court of the 
Crnited States, or the Territories thereof, shall appear 
to have multiplied the proceeding in any cause before 
the Court, so as to increase costs unreasonably and 
vexatiously, such person may be required, by order 
of the Court to satisfy any excess of costs so in- 
onrred. 

Executions.(/) 

The act of May 8th, 1793, sect. 2, provides, that 
the forms of executions and other process in suits at 
common law, except their style, shall be the same as 
were then used in pursuance of the act of 29th Sep- 

•'?) Sec New Trial and Stay of Execution, a7}tc,\7A, 



tciulicr, 1781). cxcopt sf) far as may have l)een provided 
lor \)\ tiic aci ol :l\\\\ ^>('pie^:l)tM^ 1781>i sutyrct to 
such aherations and a(hliiions as the Circuit or Su- 
premo Court may niak(.(/i:) Proxidcd. that on judg- 
m<*nt in anv oi' tlie cases aforrsaid. where different 
kinds ol' executions are issuahk- in succession, a c^/r/as 
ad .stfiispicif'K'dnm l)rin.i;one, the plaintifVshall have his 
election to lake out Ji rf/rjus ad .sa/f.<(arif'udum in the 
Inst instanco. The ai:i o! lSep!«nili(M- :Mth, iT^iU, sect. 
z^i. ;;r«i\idc^s. t at unlii liie expiraiion of ten days, 
(S;.j;'lays exchisivi^} after renderin-i; judgment or pass- 
in:;, a di eree. executions sirall not issue in anv case 
where a writ of erior may hi* a sjfpmrdeas. m order 
to ji»:iM' lime to take out a writ of error. 

IJy ih(* sth s(.'ction of the act of March 2d. 1793, 
^vhe^e it was then recj.iired l)y the laws of any Stale, 
that ir:)o(ls taken, in execution on a vrrit o^^Jieri facias^ 
shall he as)p!'alsed previous to the saU* tisei eof, it shall 
he hiwfiil lor the apprals* is appointed under theautho* 
rify f»fiiie Sl.iie. to apiMaise f.'joods lai;e;j in execution 
ona/.'/r/ ///^vV/.s' issiir li iJiit e>i"anv ('(.'Mt of the Unitv-d 
States. In the same ?iur:n''}, as if su'-ii vvi-i ha^l issiied 
out of a Coint held u?:.hr the au:ii»»;iiv of the same. 

« 

And it sliail lie tlieiii'v o^'t-i*^ !n;u>*'al. in wliose ens- 
trxly sucii 'jcon;|s may l>e. t • s'jr.iJUiM: \\\r appraisers, in 
lik<: manner as tlie sheriO'is hv the laws of the Stale 
recpiired to sunnnon tljem. juehhe j».|)praiseis shall he 
cntith'd to the like fees as i-) vw^^^ of aooraisement un- 
der the laws of the Stale. And if the a!^|>raisers. he- 
ms; dulv summoned under the* laws of the State, shall 
fail to attend and perform tlie duties required of 
them, the marshal may proceed to sell such good> 
without an appraise me jM. 

Uy the fitli section of the act of .>d. March. 1707, 
all writs of execution, imxmj anv ju<!a;nicn! oluained 
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toy thti u.ie of the Uniird Shttrs. \\\ anv oi' tlie ('ourts 
of ihe ljnit<t| S:; t'/s. luav niri, anil he ox'ocuti'd in 
a!iv uliicr Stati*, (m* \\\ ai;v oT th'.* IVrritorios of l!)o 
U:;.U'fl States, hul siui:! hi* iss:i«Ml Tronu and nuulo rc- 
tui!ah,le to the ('ou!t wiiiMi* the jnd^jcniont was ob- 
taininl, anv law tu \\\v. conlraiv notwilhstanrlinri. 

]jv the act of Mav 7th. fsoi). sect. r^. whonever a 
niuishal sliall sci! ar:v lands. t-Mienients. or heredlta- 
jiients. hv virtue f)r;)i5)rrss lV(»ni a Cnnrt of the I'lii- 

• i 

ted Stal«'s. and *<!;al! die. or he ren)oved from oHice, 
or (he term ol' \\\< eomrni-sion expire, heiore a deed 
shall be execuleil Ibr th;* same l)y hin) to the pnreha- 
ser. in every such ease, tiie pnrchaser or plaintilK at 
wfjose snil \W sale was made, may apply to the Court 
from which tiie process is-^ned, and set forth the case, 
assigniiic; tfie reason why the title was not perfected 
by the marsiud who sohl the same. a'id. thereupon, 
the Court njav order the marshal for the time heinij, 
to |)erf(»c.t the title. aiM.l execute a deed to the purcha- 
ser, he payiiu-; the purc'iase money and costs remain- 
111.2; unpaid. Au'i wh(Mi a marshal shall take in exe- 
cution anv \\vhU. teiiemenls. or h<*rediuimen{s, and 
shall die, o!" !ie remov«'d from •>fiice. or llie term of 
Ills connnission expire- inubre sale or other luial dis- 
position mad* of tiie si^itie, in every sneh case, the 
like process sliall issiie. to {!)e siieceedin^j; marshal, and 
the same proeeedin.!:;s slirill !)e had. as if such former 
marshal had ru)t di(?d. or i?e( rs remov<»d. or the term 
of his commission had not expired. And the provi- 
sions in this -^ej.tio!) eoiitained. shall he extended to all 
the cases resjieetivrly. which may liave happiMKMl he- 
fore the nosr'iufr of t!iis ^et. 
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( luc rrr coniT— kqi-ity jruisnirTioN.^*/ 

'I'm: acts of (^ongrc^s s'lvc Ihc Circuit Court juris- 
diction in the cases prcscribed(/;) in equity suits, as 
well as in common law suits. The District Court has 
no eciuity jurisdiction, except as to injunctions. 

By the ifilh section of the act of Septemi)er SJth, 
l/Sl). suits in equity shall not be sustained in cither 
of the Courts of the United States, in anv case w-hcrc 
plain adefjuate and complete remedy may he had at 
law. This, it seems, was the rule ind(»pendently of 
tlie act of C()UJ5ress.(r) 

Hv the act of March 2d. 1/1)3, writs of nr exeat and 
iniunctions mav be ij;rant(id by anv Judi2:e of the Su- 
pieme Court, in cases where they miiz;ht be granted 
by (he Supreme or Circuit Court: but no writ of lu 
exeat shall be granted, unless a suit in equity be con)- 
menccd. and satisfactory proof shall be made to the 
Court or Judu;e granting the same, that the defendant 
desijrns Cjuickly to depart from the Cnited States. Nor 
shall a wilt of injunction be granted, to slay proceed- 
ings in anv Court of a State: nor shall sucli writ be 
granted in any case, without reasonable previous no- 
tire to the adverse party, or liis attorney, of the time 
and place of mo\ing for the same. 

(//) Sfi' <.'.'i.''t ( ircLiit Court — Practice, l.*i(;, l'>!. Sec :iLo </;;/\ 

(/) S.-..- tiu: i llh section of the act of September J4th, 17S'.'. 
:uit\ Id. . 

ft) N'W \iiV< V. Connecticut. 4 Dull. .». Pai-.kjon J. Sec 
?M'oi:!ia '. I.Jrail-,l\jrcL ? Dall. 40G. 
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A Circuit ( 'Oiirt cannot enjoin proce(Mlinji;s in a Stale 
Court, though the l)ill was liled in a State Court of 
Chancery and removed into the Circuit C'ourt.(^/) 

A Circuit Court nuiy issue an injunction to stay pro- 
ceedings on a judgment in the same (*ourt. Iietwcen 
the same parties, and if the subpftNu be served out of 
the district, and tlie defendant liles an answer to tlie 
bill, without ol)jecting to the service of (iroccss, the 
Court has jurisdiction. (^) 

The notice required by this act, extends to applica 
tions to the Supreme or Circuit Court for injunctions, 
as well as to those which are made to a single Jud<i;e. 
A shorter notice, liowevcr is considered reasonabie, 
in the case of an application to a Court than would 
generally be required in most cases of application to 
a simple Judge. Where, therefore, a bill was liled in 
the Supreme Court of the United States, prayinq; an in- 
junction, to restrain the defendants from proc<»edin«i; 
in ejectments brought in Connecticut, for lands alleseil 
to lie in the territory of New York, notices that the 
injunction would be moved for, delivered on the J25th 
and 2(5th July, wlien the term was to coinmence on 
the 5th, and did commence on the (Uh August ensuing, 
were held reasonable.(/) 

Where a Circuit Court made u decree in an eipiit} 
case, in die vear 1804, and the defendant in the vear 
J 805, filed a bill of review, the ('ourt has not power 
over its own decree, so as to set the same aside, on 
motion of one of the defendants, after tlie expiration 
of the term in which it was rendered.(/f) 

If there be several defendants in a suit in equity, in 
the Circuit Court, sonte of whom appear i)y the pIcNid- 
ings to be citi'/ens of a diflerent State from that ofthr 

(fi) Diggs ;*. Wolcoit. 4 Crunch, ITH. 
(>) l.njr-an V, Patrick. 3 Cranch, 288. 
(J ) N'vw York f. ConncjctlcLit tt uU 4 Dal!. : 
fff) C:;imcron ;•- >MNilvMt- . .'. Wheat. .»'M. 



i^... i ua\ IT c'oriM' 

pli'inlirV. and ollicrs arc not so slated, if a joint intc- 
ivs: v«si(\l Ml all tlic (loitMwIanls, the Court has no 
'■'.lii:- lii'tion over ihe eause. If a distinct interest vest- 
e ti li i;;-* one who i.« named a eiti/en of a ditlerent 
Wtui.'. Si) thn'i sii'islantial jii<ii(T (so far as he was in- 
t r- Hted.) eDMid he done, without allectins the other 
deis'jjdai^its. tlie jinisdiclion of tl.c Court ought he ex- 
ert b^*: OS to him alone. (//) 

r>v tl»e ad of lM*h?uarv i.Uh. 1807, the .ludu;es of the 
iK'^tiicT CoM'is of i!k» United Slates sludl luive as full 
{)f)W('r to iciant writs of injunction, to operate within 
Vjicir rvs|}('cti\e districts, as is now exercised hv anv 
ol the JjMl;,«;es of tlic Supreme (-ourt of the United 
Sic):<s. under the saine rules, reirulations, and rcstric- 
[ \»\i<. as are pieserihed hv the several acts of Congress 
eslahlisliinjj; ihe judiciaiy of the Tnited States, any 
lav; to the contrary notwithstanding;. ProvidctL that 
tlio sanu: shall not unless so ordered hv the Circuit 
Couit, c(jntimie lonjrer than to the Circuit Court then 
next cnsunu;: nor r^hall an injunction he issued by a 
(iirlii: t Jiri.:'\ \\\ wwy ea-^e. wheie the party has had a 
reas.;vj;;:;lo timclo \\')v,\\ to the Circuit Court for the 
wiit, 

'i he ('in^iit i, uwvv had aiway^i an e^iuifahle jurisdic- 
tion in s-iits respeclinu; patent liijhls, where the cha- 
ractei uf lite parties i*;a\e it Jurisdiction, hut not other- 
wise. !l e^'uld not. nuMefoie i»;rant an injunction on 
lM:!::ilf nfa cili/tMs of the Slal^^ in which the Couit sat, 
i;:»::iiii<l a 'Itivrnof the sa?ue State, althoujuih it wa-^ to 
))rot N"f a jiatiiit li'rht irranted under the laws of the 
( liivd ^:ai»:s : fcrr ti:e a<ls nf Cojii^re^s did not allow 
it i-^ suih r:,*.'c. to tak<* et)irnisuiHH» as a Court of Kqui- 
:•. of si:it-^ '>;tw<tii citizens of the same State, though 
^!l(^v ,|id as a (.'ourt oflaw. H* ii hec?Mne necessarv, i? i 
xi\ :tcti(Mi :it law re«;u!a!'ly hefore a Court, for either 
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party to resort to the equity side, in aid. or in iicienre 
of that action, such application nnght, p-^rhnMrs. ha\e 
been proper.(/) 

Bat now. bv the act of iTitlu Februarv, (^liK iis 
juris fiction is extended* The 1st section provid \s, 
that the Circuit Courts of the United States shall Invc 
original co2;nisance, as well in equity, as at law. if all 
actions suits, controversies, and cases arisint; inider 
any law of the United Stales, j^ranlin^ or ci>n!irniing 
to authors or inventors, the exclusive riijhl to liseir 
respective wiitinj^s inventions, and discoveries; and 
upon any bill in ecjuity tiled by any parly aggrieved. 
in anv such carers, shall haveauthorilvto jrrant ifiunc- 
tions, accord u]*!; to the course and principles or Courts 
of equity, to j)revenl the violation of the riirhls of any 
autnors or inventors. s(*cured to tlicni i)v ari\ uiws of 
the United Slates, on such terms and conditioiis a^ t!;c 
said Courts niav deiMu lit and reasonable : rroriflrd 
/ioicn^rr. that from all iudirments a!id decr(M»s ofiiJiv 
Circuit Courts rendered m t!je prem'ses, a wi i{ of ^r- 
ror or apjieal. as the case i-iay ie(juire, shal; lie to the 
Supreme C(»urt of tlie United States, in the sa?i;<^ inan- 
nerand inider the sam(* r:ircumstaiiees. as is i;o.v jr.'o. 
vi<Ied by law, in other Judgments aiul decrees <if such 
Circuit Cour!.(/r) 

The r.Othseetion of il;e act of 5-lth Septeuibe;. irsfl, 
enacts, that the mode of |)roof i)v oral t!stii..oi?v and 
*jxaininati<?n of witii? sv<*s in open Court, shall ^*v the 
same in all \Ur C-uils <»!' li)e Usiiled States, as \\i\\ in 
tlie trial ofciv -esin eieiitv and of admiraltv a'lri ;:iari. 
time jurisdiet'.;?!. as orcjelifurs at commo!» hv. 

Bv the ad .jfiootli Aori!. I80.e, sec!. ;i5. in j/I suits 
in enuitv. it i^M be in tl:e discretion oi*  !»* (^jint, 
upon liie re ;ie-?t of eitlvrr party, to o.^ler th;. testi- 
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iiiony of the witnessee therein to be taken by deposi- 
lions, which depositions shall i)e taken in conformity 
to the regnlalions prescribed by law, lor the Court of 
tlir liisliest ori$2;ip.al jurisdiction in equity, in cases of 
a similar nature, in that State in which the Courts of 
the United States niav be holden. Provided, haw- 
ev€i\ that nothing herein contained shall extend to the 
Circuit Courts which may be holden in those States in 
which testimony in Chancery is not taken by de- 
position.(/) 

The 30th section of the act of September 24th, 
17vSi>, provides, that nothing therein shall be construed 
to extend to depositions in perpetuavt rei memorium^ 
wliich, if they relate to matters that may be cogni- 
sable in any Court of the United States, a Circuit 
Court, on application thereto made as a Court of 
Equity, may. according to the usages in Chancery, 
direct to be takcn.(/y^) 

It has been held, that a Circuit ('ourt of Tennessee 
could not as a Court of Equity, award a \\v\t of habere 
t'firia.s possessKmrm. to enforce its decree, ijy which it 
vested in the complainant lands of >vhich the defend- 
ant retained possession.(//) 

In a Chanccrv suit, the Circuit Court ijeini? alwavs 
:;onipelent to award costs in that (*ourt, may do so 
after reversal in the Supreme Court and mandate, 
atid muv issue execution therefor, where the decree 
of the Supreme Court directs payment of the money 
and interest, and such execution and proceedings in 
tlic same as. according to equity and justice and the 
laws of the United States, ought to be had.(o) 



;) Sc!C antt'. 
•;/;;} Sec act of 20ih, February, 1812, «;**£, 

.'0 ^^ allfn V. Williams. 8 Cranch, 002. 
.0^ •M'Knight V. Craig's administrator- 6 Cranch, IfeT 



tion.) as arc allowed in the Supreme or Superior 
Courts of the n^spective States. 

Bv the 1st section of the act of 22(1 Jul v. 18l:J. 
whenever there shall be several actions, or processes, 
against persons who mi.i;!it legally he joined in one 
action or process, touchins; any demand, or matter in 
dispute, before a Court of the United Slates, or of the 
Territories tluMcof, if judi2;ment be given for the party 
pursuing Mie same, sucii party shall not thereon reco- 
ver tlie costs of more than one action, or process, 
unless special cause for several actions or processes 
shall be satisfactoi'ily shewn on motion in open Court. 
B\ sect. 3, whenever causes of like nature, or relative 
to the same question, shall be pending; before a Court 
of the (United States, or of the Territories thereof, it 
shall be lawful for the Court to make such orders and 
rules, concerniuK proceedinp;s therein, as may be con- 
formable to the principles and usages belonging; to 
Courts, for avoiding unnecessarv costs or delav in the 
administration of justice: and accordingly, causes may 
be consolidated, as to the Court shall appear reasonable. 
And, if any attorney, proctor, or other person admit- 
. ted to manage and conduct causes, in a Court of the 
( 'uited States, or the Territories thereof, shall appear 
to have multiplied the proceeding in any cause before 
the Court, so as to increase costs unreasonably and 
vexatiously, such person may be required, by order 
of the Court to satisfy any excess of costs so in- 
onrred. 

Executions.(i) 

The act of May sth, 1793, sect. 2, provides, that 
ihe forms of executions and other process in suits at 
common law, except their style, shall be the same as 
were then used in pursuance of the act of 2Utli Sep- 

^/) See New Trial and Stay of Execution, atitCyiTA. 

Z 
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in any suit, shall be dead, it shall be lawful for the 
clerk during the recess of the Court upon application, 
to issue process to bring into Court the representative 
of such deceased person. 

4. The plaintiff shall file his bill before or at the 
time of taking out the subpieni. 

5. The plaintiff may amend his bill before the de- 
fendant or his attorney or solicitor hath taken out a 
copy thereof, or in a small matter afterwards, without 
paying cost ; but if he amend in a material point after 
such copy obtained, he shall pay the defendant all 
costs occasioned thereby. 

m 

6. The day of appearance shall be the rule day 
after the process is returned executed, or after the 
second return of a copy left, if the process shaU not be 
executed, when the process is returnable to the rules, 
or the rule day next succeeding the term, where the 
process shall be returnable to a term of the Court ; 
and if the defendant shall not appear and file his an- 
swer within three months after the day of appearance, 
and after the bill shall have been filed, the plaintiff 
may proceed to take his bill for confessed, and the 
matter thereof shall be decreed accordingly; which de- 
cree shall be absolute, unless cause be shown at the 
term next succeeding that to which the decree shall 
be returned executed. 

7. If the defendant cannot be found, it shall be suffi- 
cient service of any decree 7iisi, to leave a copy thereof 
with his wife, or any free white person who is a 
member of his or her family ; and if no such person 
be found, then it shall be sufficient service to publish 
the same in such paper of the district as may be de- 
signated by the Court for such time as the Court shall 
direct. 

8. All process shall be executed by a sworn officer, 
or affidavit must be made of the service thereof, when 
executed by any other person. 
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9. Every defendant may swear to his answer be- 
fore any Justice or Judge of the United States, or a 
commissioner or master, or other person appointed 
by the Court, or a Judge of any Court of a State or 
Territory, or Justice of the peace, or Notary Public of 
any State or l^erritory. 

10. If the defendant does not file his answer withhi 
three months after the subptena be returned executed, 
or after a second return of a copy left having been 
made at least three months, plaintiff may either pro- 
ceed on his bill as confessed, or have a general com- 
mission to take depositions; or he may move the 
Court for an attachment to bring in the defendant to 
answer interrogatories, at his election, and may pro- 
ceed to a hearing in the two last cases, as if the an- 
swer had been filed, and the cause was at issue. Pro- 
vtded^ that the Court may, on cause shown, allow the 
answer to be filed, and grant a further day for hear- 
ing. And when a party is in custody on such writ of 
attachment, he shall be detained in custody until he 
shall file his answer, or be discharged by order of the 
Court, or one of the Judges thereof. 

11. No special replication to an answer shall be 
filed but by leave of the Court, or one of the Judges 
thereof for cause shown; and if any matter alleged in 
the answer shall make it necessary for the j)laintiff to 
amend his bill, he may have leave to amend the same 
with or without costs, at the discretion of the Court. 

IS. When a cross bill shall be exhibited, the de- 
fendant or defendants to the first bill shall answer 
thereto, before the defendant or defendants to the 
cross bill, shall be compelled to answer such cross 
bUl. 

18. The complainant shall put in the general repli- 
cation, or file exceptions within two calendar months 
after the answer shall have been put in. If he fails 
so to do, the defendant may leave a rule to reply with 



\ 
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the clerk of the Court, which being expired, aad no 
replication or exceptions filed, the suit may be dis- 
missed with costs, but the Court may, for cause, order 
the same to be retained on payment of costs. 

14. If the plaintiff's attorney or solicitor shall ex- 
cept against any answer as insufficient, he may lile his 
exceptions, and leave a rule with the clerk to made a 
better answer within two calendar months; and if 
within that time the defendant shall put in a sufficient 
answer, the same shall be received without costs; but 
if any defendant insists on the sufficiency of his an- 
swer, or neglects or refuses to put in a sufficient an- 
swer, or shall put in another insufficient answer, the 
plaintiff may set down his exceptions to be argued at 
the next term ; and after the expiration of that rule, or 
any second insufficient answer put in, no farther or 
other answer shall be received but on payment of 
costs. 

Id. If, upon argument, the plaintiff's exceptions 
shall be over-ruled, or the defendant's answer adjudg- 
ed insufficient, the plaintiff shall pay to the defendant, 
or the defendant to the plaintiff, such costs as shall be 
allowed by the Court. 

16. Upon a second answer being adjudged insuffi- 
cient, costs shall be doul)led by the Court, and the 
defendant may be examined upon interrogatories, and 
committed until he or she shall answer them ; or the 
plainiiif may move the Court to take so much of his 
bill as is not answered for confessed, and may file his 
replication, obtain commissions, and proceed to hear- 
ing in the usual manner. 

17. Rules to plead, answer, reply, rejoin, or other 
proceedings not before particularly mentioned, when 
necessary, shall be given from month to month with 
the clerk in his office, and shall be entered in a rule 
book for the information of all parties, attornies, or 
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solicitors concerned therein, and shall be considered 
as suffident notice thereof. 

<8. The defendant may at any time before the bill 
is taken for confessed, or afterwards with the leave 
of the Court, demur or plead to the whole bill, or 
part of it, and he may demur to part, plead to part, 
and answer as to the residue ; but in any case in 
which the tnll charges fraud or combination, a plea 
to such part must be accompanied with an answer 
fortifying the plea, and explicitly denying the fraud 
and combination, and the fact on which the charge is 
Ibunded. 

19. The plaintiff may set down the demurrer or 
plea to be argued, or he may take issue on the plea. 
If upon an issue, the facts stated in the plea be deter- 
mined for the defendant, they shall avail him as far 
as in law and equity they ought to avail him. 

20. If a plea or demurrer be overruled, no other 
plea or demurrer shall be thereafter received, but the 
defendant shall proceed to answer the plaintiff's bill ; 
and if he fail to do so within two calendar months, 
the same, or so much thereof as was covered by the 
plea or demurrer, may be taken for confessed, and 
the matter thereof be decreed accordingly. 

SI. if the plaintiff shall not reply to, or set for 
bearing any plea or demurrer, before the second term 
of the Court after filing the same, the bill may be 
dismissed with costs. 

82. Upon a plea or demurrer being argued and 
overruled, costs shall be paid as where an answer is 
adjudged insufficient ; but if adjudged good, the de- 
fendant shall have his costs. 

88. The defendant, instead of filing a formal de- 
murrer or plea, may insist on any special matter in 
his answer, and have the same benefit thereof as if 
he had pleaded the same matter, or had demurred to 
the bill . 
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24. After any bill filed, and before the defendant 
hath answered, upon oath made that any of the plain- 
tiff's witnesses are aged, infirm, or going out of the 
country, or that any one of them is a single witness 
to a material fact, the clerk may issue a commission 
for taking the examination of such witness or witnes- 
ses de bene esse^ the party praying such commission 
^ving reasonable notice to the adverse party of the 
time and place of taking such deposition. 

25. Testimony may be taken according to the acts 
of Congress, or under a commission. Whenever a 
general commission shall be issued for taking deposi- 
tions upon answer and replication, six months from 
the time of the replication shall be allowed the parties 
for taking their depositions ; and either party at the 
expiration of the said six months may set the cause 
for hearing, and no deposition taken after that time 
shall be read as evidence on the hearing, unless the 
same was taken by consent of parties, by special 
order of the Court, or out of the district. 

36. Commissions to take depositions may be exe- 
cuted by any i)crson qualified to take testimony ac 
cording to the laws of the State, or by any person or 
persons not exceedini; three, appointed or named in 
the commission by order of the Court, or by any Judge 
thereof in vacation. All testimony taken under a 
^onmiission shall be taken on interrogatories and 
cross-interrogatories filed in the cause, unless the 
parties shall dispense therewith, which interrogato- 
ries shall be filed in the clerk's office ten days pre- 
vious to a rule day, after which the defendant shall 
be allowed five days to tile his cross-interrogatories, 
unless he waves his right. 

27. Orders for the admission of a guardian ad litem^ 
to defend a suit, may be made either by the Court or 
one of the Judges thereof. 

38. Witnesses who live within the district mav, 
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upon due notice to the opposite party, be summoned 
to appear before the commissioners appointed to take 
testimony, or before a master or examiner appointed 
in any cause by subpana in the usual form, which 
may be issued by the clerk in blank, and filled up by 
the party praying the same, or by the commissioners, 
master, or examiner, requiring the attendance of the 
witnesses at the time and place specified, wlio shall 
be allowed for attendance the same conipenstion as 
for attendance in Court; and if any witness shall re- 
fuse to appear, or to give evidence, it shall be deem- 
ed a contempt of the Court, which being certified to 
the clerk's oflice by the commissioners, master, or ex- 
aminer, an attachment may issue thereupon by order 
of the Court, or of any Judge thereof, in the same 
manner as if the contempt were for not attending, or 
for refusing to give testimony in the Court. But no- 
thing herein contained shall prevent the examination 
of witnesses viva voce when produced in open Court. 

89. When a matter is referred*to a master to exam- 
ine and report thereon, he shall assign a day and place 
therefor, and give reasonable notice thereof to the 
parties, or to the attorney or solicitor of such party as 
may not reside within the district, and if either party 
shall fail to attend at the time and place, the master 
may adjourn the examination of the matter to some 
future day, and give notice thereof to the parties, in 
which notice it shall be expressed that if the party fail 
again to appear, tiie master will proceed ex parte ; 
and if after receiving such notice the party shall again 
fail to appear, the master may proceed to examine 
the matter to him referred, and to report the same to 
the Court, that such proceedings may be had thereon 
as to the Court shall seem equitable and right. 

30. The Courts in their sittings may regulate all 
proceedings in the office, and may set aside any dis- 
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missions, aud reinstate the suits on such terms as max 
appear equitable. 

81. Every petition for a re*hearing shall contain the 
spedal matter or cause on which such re-hearing is 
applied for, shall be signed by counsel, and the fiicts 
therein stated, if not apparent on the record, shall 
be verified by the oath of the party or some other 
person. No re-hearing shall be granted after the term 
at which the final decree of the Court shall have been 
entered and recorded, if an appeal lies to the Supreme 
Court. But if no appeal lies, it may be admitted at 
any time* before the end of the next term of the Court, 
in tlie discretion of the Court 

8S. The Circuit Courts may make my further rules 
and regulations not inconsistent with the rules hereby 
prescribed, in their discretion. 

88. In all cases where the rules prescribed by this 
Court, or by the Circuit Court, do not apply, the prac- 
tice of the Circuit Courts shall be reirulated by the 
practice of the High' Court of Chancery in £n^and. 
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CHAPTER XX. 



DISTRICT COURT— ORGANIZATION. 



The District Courts compose anotlier class of in- 
ferior Courts established by Congress, in conformity 
to the power given by the Constitution. 

For the purpose of their organization, the United 
States are divided into districts, in each of which is a 
Court, called a District Court, which, by the 2d, and 
3d sections of the act of September 24th, 1789, is to 
consist of one Judge, who is to reside in the district 
for which he is appointed, and to hold annually four 
sessions. By subsequent acts of Congress the nuro* 
ber of annual sessions in particular districts, is some- 
times more and sometimes less, and they are to be 
held at various places in the district. 

These districts are at present as follows : 
Southern district of New York, 
Northern district of New York- 
New Jersey. 
Connecticut. 

Eastern district of Pennsylvania. 
Western district of Pennsylvania. 
Delaware- 
Massachusetts. 
Maine. 
Maryland. 
Georgia. 
New Hampshire. 

B b 
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#- 


Eastern district of VirgiDia. 
Western district of Vir^nia^ 
Kentucky. 
South Carolina. 


• 

• 


North Carolina. 




Rhode Island. 




Vermont. 




East Tennessee. 


 


West Tennesseef. 


- 


Ohio. 


i • 


Louisiana. 


s 


Indiana. 


ft 


Mississi{^i. 
Illinois. 


• • 


Alabama. 


• 


Missouri. 


f 



There is also one INstrict Court for the Biirfrict of 
Columbia, held by the Cluef Justice of flje Cin»iit 

Court of that district. 

' A class of these Courts exercises the powers of a 
Circuit Court, under the same regulations as they were 
formerly exercised by the District Court of Kentucky, 
which was tlie first of the kind. By the act of Sep- 
tember 84th, 1789, sect. 10, the District Court in Ken- 
tucky district was, besides the usual jurisdiction of a 
District Court, vested with jurisdiction of all other 
causes, except of appeals and writs of error, therein 
after made cognisable in a Circuit Court, and writs of 
error and appeals were to lie from decisions therein 
to the Supreme Court, and, under the same regula- 
tions ; and by the 12th section, cases might be remov- 
ed from a State Court to such Court, in the same man- 
ner as to a Circuit Court. Of this description at pre- 
sent are the District Courts of, 

The Western district of Pennsylvania. 
The Western district of Virginia. 
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Louisiana. 

Indiana. 

Mississippi. 

Illinois. 

Alabama. 

Missouri. 

The same powers of a Circuit were p;iven by the 
lOthand Sist sections of "the act of Sent^^mber 24th5 
4789, to the Judge of the District Court of Maine, l^ut 
writs of error and appeals were to lie from that Court 
to the Circuit Court of Massachusetts. A Circuit 
Court having been since established in Maine, the 
only Court of this description now in existence is the 
District Court of the Northern district of New York, 
from which writs of error lie to the Circuit Court in 
the ^uthern district of New York.(a) 

The 7th section of the act of September 24th, 
1789, ^ves the District Courts power to appoint clerks; 
and the clerk of the District Court is to be clerk of 
the Circuit Court. Bv the 8d section the records are 
to be kept at the place of holding the Court, where 
there is only one place : and where there are two, at 
the place appointed by the district Judge. Subsequent 
laws designate the place of holding the Court in some 
districts. 

As to the cases in which a writ of error or appeal 
lies from the District Courts acting as Circuit Courts, 
to the Supreme Court of the United 8tates.(&) 

By the Sd section of the act of September 24th, 
1789, the district Judge has power to hold special 
Courts at his discretion, in the same place as the stat- 
ed Courts, or in districts that have two, at either of 
them, at the discretion of the Judge, or at such other 



(n) Act of 9th April, 1814. 
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place ID the district, as the nature of tbe bnkiess takij^ 
his discretion shall direct. 

By the 6th section of the act of 8epteiaber JHd^' 
1780, a District Court, in case of the inatnlMf of Hm 
Judge to attend at the commencement of » oearioiii 
may, by virtue of a written order from tile iudgt^ 
directed to the marshal of the district, be a^oorned, 
by the said marshal, to such day antecedent to' iSie 
next stated session of' the said Court, as, in the teM 
order shall be appointed; and in case of tbe deatik of 
the said Judge, and his vacancy not being suppHed; d 
process, pleadinss, and proceedings, of what Mtnni 
soever, pending before the said Court, shall be ooBti- 
nued of course,^until the next stated sessioD after the 
appointment and acceptance of the office by his sue* 
cessor. The 1 ith section of the act of May 8tb, t7M» 
provides, that 4n all suits and actions in any dmriiX 
Court of the United States, in which it shaJI appear 
that the Judge of any such Court is any ways coneem* 
ed in interest, or has been of counsel for either party, 
it shall be the duty of such Judge, on application of 
either party, to cause the fact to be entered on the 
minutes of the Court, and also to order an authenti- 
cated copy thereof, with all the procee^lings in such suit 
or action, to be forthwith certified to the next Circuit 
Court of the district, which Circuit Court shall there- 
upon take cognisance thereof, in like manner as if it 
had been originally commenced in that Court, and 
shall proceed to hear and determine the dame accord- 
ingly. By the act of March S6th, 1804, sect. 1, in case 
of the inability of the Judge of any District Court to 
attend on the day appointed for holding a special or 
an adjourned District Court, such Couil may, by virtue 
of a written order from tbe Judge thereof, directed to 
the marshal of the district, be adjourned by the mar- 
shal to the next stated term of said Court, or to such 
day prior thereto, as in the said order shall be appoint- 
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cd. By the ist section of the act of December 18th, 
18 IS, the district and Territorial Judges must reside 
within the district and Territories for which they are 
appointed: and it shall not be lawful for any Judge, 
appointed under the authority of the United States, to 
exercise the profession or employment of counsel or 
attorney, or to be engaged in the practice of the law. 
And any person, offending against the injunction or 
prohibition of this act, shall be deemed guilty of a 
high misdemeanor. 

For the power of the district Judge to adjourn the 
session of the District and Circuit Courts to some 
other place in case of contagious sickness, see the 
act of February S5tli, 1799.(c) 

The act of March ad, 1809, provides for the trans- 
fer of causes into the Circuit Court, in case of the dis- 
ability of the district J\xdge.(d) 



(c) Ante9 12. 



(^d) AntCj 97. 
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OISTiaCT COURT-^JUBISDICTIQN. 



The portion of jurisdiction ^ven to the.Diatikt 
Courts by the acts of Congress, will be treated oi un* 
der the following heads. 

•• 

1. Its admiral^ and maritime jurisdi<^on. 

8. Its jurisdiction over seizures on land under the 
laws of the United States, and in suits for penalties 
and forfeitures, incurred under the laws of the United 

States. 

3. In causes where an alien sues for a tort, in vio* 
lation of the law of nations, or a treaty of the United 
States. 

4. In suits by the United States. 

5. In suits by and against Consuls. 

6. In proceedings to repeal patents. 



7. Equity jurisdiction, habeas corpus^ ffc.(a) 

(a) There are several acts of Congress vesting a special autho- 
rity in the Judge of the District Courtt not embraced within these 
heads ; such as for instance, that relative to insolvents, (act of Jan* 
uary 6th, 1800), the act authorising such Judge to make a deed for 
lands in certain cases, (May 11th, 1820), the act respecting the 
election of President and Vice President, (March 1, 1792.) 
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1. The admiralty and maritime jurisdiction em- 
braces, 

1. The ordinary jurisdiction. 
». That expressly vested. 

4. The ordinary jurisdiction comprehends, 
1. Prize suits, 
a. Salvage. 
8. Torts and injuries. 

4. Contracts, such as seamens wages, materials, 
pilotage, bottomry, S^c. 

8. That expressly vested embraces, 
1. Seizures under laws of impost, ijc. 
8. Captures, within the jurisdictional limits of the 
United States. 

1. Of the ordinary admiralty and maritime juris- 
diction of the District Court. 

By the act of September 84th, 1789, sect. 9, the 
District Court shall also have exclusive original cogni- 
sance of all civil causes of admiralty and maritime 
jurisdiction. 

The District Court has the whole original jurisdic- 
tion in admiralty and maritime causes, including prize, 
as well as other causes of a maritime nature. The 
words ^^ all causes of admiralty and maritime jurisdic- 
tion," include all maritime causes, whether peculiarly 
of admiralty jurisdiction or not.(ft) The English dis- 
tinction between an instance, (which is, strictly, an 
admiralty Court), and a prize Court, does not ap- 
ply, because a question of prize is clearly of a " ma- 
ritime" nature. If the District Court do not pos- 

(b) Penhallow v. Doane. 3 DaU.54. Glass v. Schooner Betsy. 
3 Dall. 6. Brown v. The United States. 8 Cranch, 137. 
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aess thiB luthority, the Com^tion and laws do not 
▼eat it.(c) The word "maritime," it would seem, 
was inserted for the purpose of vesting a jurisdiction 
larger than that which under the statutes of 1 3th. and 
15th Richard II, was.aDeged to belong to the adnu- 
ralty of England, and of nuddng tlwt juris^etkHi .de> 
pendent, not on the Umits of place, tjjt on tlie ivtan 
of the cause.((i) 

The admiralty and maritime jurisdictioiit vested bf 
the Guostitution, is necessarily exclusive of all State 
authority. It is only in those cases where, previan 
to the formation of the Constitution, State tribwHli 
possessed juriadictioa independent of national aathoii^ 
that they can now constitiitionally exercise a conaib 
rent jurisdiction. AdniindQ' and maritime 
enter into the national policy, affect the natittul t _ 
and may compromit the national soTer«gnQr^tf>.' 

This jurisdiction hring exclusiTely YeatoA.4a tfae 
United Sftttes Courts by the Constituti<Hi «imI la«i» 
and as no foreign power can of right institute or erect 
any Court of judicature of any kind within theUrated 
States, but such only as may be warranted by, and be 
in pursuance of treaties, the admiralty jurisdiction that 
had been exercised in the United States by the Consuls 
of France, not being so warranted, was declared bf 
the Supreme Court of the United States, not to be ik* 
"ght.(/) 

As the jurisdiction is dependent on the subject mat- 
tcr, the IKstrict Court tuts jurisdiction to carry into 



(c) Penhallow v. Drane. 3 DilL 54. 97. 

(rf) Det^vioT.Boit. SGiai.398. The Sandwich. Peter's Rep. 
333, note. See 6 Haira Law Journ. 5S7. 1 Hall's Law Journ. 
119. 

(f) Martin o. Hunter's leasee. I Wheal. 337. 

{/) Glass V. Schooner. Betsy 3 Dall. 6. See Letter of Mr. 
Jefferson to Mr. Morris, 16th August, 1793. 1 Waits State 
Papers, 144. 167. 
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effect the decree in a prize CHU«e of the Court of Ap- 
peals, instituted under the old coiitederation : and that, 
though the appeal was from a Court of admiralty of a 
different State from that in winch the District Court 
is.(g) And such decree is conclusive, and its n^erits 
cannot be enquired into in a proceeding on it in the 
District Court.(A) So it seems, its jurisdiction exists 
in admiralty or maritime causes, although an Ambassa- 
dor or Consul he a party.(i) 

The cession of cases of admiralty and maritime ju- 
risdiction by the Constitution is no cession of the wa- 
terr. on which these cases mav arise. The waters 
themselves remain the tenitorv of the State in which 
they lie : and its general jurisdiction remains as a por- 
tion of sovereignty not given away, subject to the giunt 
of power in Congress, to pass all laws for the full and 
unlimited exercise of admiralty and maritime jurisdic- 
tion. Cessions of territory and exclusive jurisdiction 
are regulated by the 8th section of the 3d artieV- of 
the Constitution, and not by the article describing the 
judicial powcr.(Ar) 

The Tnited States Courts have cognisance of all 
cases of admiralty and maritime jurisdiction on all tlie 
rivers of the United States, which are navigable to 
the sea for boats of ten tons burthen and upwards. 
It was, therefore, held, that where the supercargo 
or agent for the owners of a steam boat, bound from 
New Orleans to LouisWUe in Kentucky, on the death 
of the Captain during the voyage, by consent of the 
captain and crew, took charge as captain, paid the 
hands, hired a new crew in the place of those that 



j>) Penhallow v. Doane. 8 DalU 54. Jennings v. Carson. 
4 Cranch, 2. United States v. Peters. 5 Cranch, 145. 

(A) lb. 

(i) Cohrns V. Virginia. 6 Wheat. 397. See United States r. 
Bright, opinion of Washington J. 3 Hall's Law Jounu235. 

(i) United States v. Bevans. S Wheat. 388, 389. 

C C 
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died, and made repairs, before reaching the limits of 
Kentucky, he had a remedy in the District Court of 
the United States of Ke ^tucky, for these expenses; 
that they were a lien on the boat, which might be en« 
forced by libel in rem; and a decree was made for the 
sale thereof.(/) 

1. Of Prize suits. 

Under the act of September S4th, 1789. the District 
Court has as full jurisdiction of all prize causes as the 
admiralty of Enj|2;land. This jurisdiction is an ordina- 
ry inlierent branch of the powers of the Court of ad- 
miralty^ and not an extraordinary power delegated or 
called into action at the breaking out of a war. And 
though this jurisdiction, in all cases of capture of goods 
and vessels brought within the United States, and of 
damages for unreasonal)Ie captures, was, by the prize 
act of June &6\\u 1813, expressly vested in the Dis- 
trict Courts, yet, it seoms, it exists in full force in such 
Court, witiiout the special provision of an act of Con- 
gress.(m) Such jurisdiction does not depend on loca- 
lity, but on the sulyect matter. The admiralty takes 
cognisance, not only of all captures made at sea, and 
in creeks, havens, and rivers but also of all captures 
made on land by a naval force, or by a co-operation 
of a naval force. (w) Whether the admiralty has juris- 
diction to take coj^ni sauce of captures made on land 
by land forces only, and wl other a seizure by a non- 
commissioned captor on land of property liable to 
seizure and condemnation in war, ought to be pro- 



(/) Savage t\ The Steam Boat Buflaloey District Court of Ken- 
tucky, 1819, before Trimble, District Judge. It is understood a 
similar principle has been decidcrd in Pennsylvania and Virginia* 

(m) Brown v. United States. 8 Cranch, 137. The Amiable 
Nancv. 3 Wheat. 546. 

(n) Brown v. United States. 8 Cranch, 137. 
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ceeded against as prize, or by a process applicable to 
municipal forfeitures, query. {o) 

A pul>lic vessel of war belonging to a foreign na- 
tion at peace with the United States, coming into our 
ports, and demeaning herself in a fricjidly manner, is 
exempt from the jurisdiction of the District or other 
Courts of the United States, under the existing autho- 
rity vested in them. A libel, therefore, cannot be 
sustained in the District Court against a national arm- 
ed vessel belonging to such foreign nation found in 
our waters, and proceeded against by an individual 
claiming: title to such vessel.(p) Nor has the District 
Court jurisdiction on a libel for damages, for the cap- 
ture of a vessel as prize by the commissioned cruizer 
of a belligerent power, although the captured vessel 
is alleged to belong to citizens of the United States, 
and the capturing vessel and her commander he found 
and proceeded against within the jurisdiction of the 
Court, the captured vessel having been carried infra 
prceHdia of the captors.(7) Nor is other property of 
the captor, such as the captured vessel, which is in 
the power of the Court, liable to be applied by the 
District Court to the redress of alleged torts com- 
mitted on the high seas, on the property of our 
citizens.(?') 

But the District Courts have jurisdiction over cap. 
tures made by foreign vessels of war of the property 
of our citizens, or of other nations, with whom the 
United States are at peace, where such vessels are 
equipped, or their force augmented in this country in 
violation of the laws of the United States, and of our 
neutrality.(5) Therefore, on a libel by a neutral 

(o) 8 Cranch, 137. 

(p) The Exchange v. M'Faddon. 7 Cranch, 116. 
(y) United States v. Peters. 3 Dall. 121. Case of the Cassius. 
(r) The Invincible. 1 Wheat. 238. 

(*) lb. Talbot V. Janscn. 3 Dall. 133. Moodie P. The Betty. 
S Dall. S88, note. Brig Alerta. 9 Cranch, $59. 
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ajrainst a belligerent cruizer for restitution of a vessel 
captured by the latter on the high seas as prize, and 
brought into the United States, the District Court is 
competent to inquire and decide, whether restitution 
ought to be made in whole or in part: that is, whe- 
ther it can be made consistently with the laws of na- 
tions, and the treaties and laws of the United States,(^) 
ard in the absence of any act of Congress on the sub- 
ject, ihe Courts of the United States would have au- 
thority to decree restitution of property captured in 
violation of their neutrality, under a commission issued 
within the United States, or under an armament, or 
any augmentation of an armament or crew of the cap- 
tuiing vessel within the s^me.(u) And it makes no 
difference, whether the capturing vessel, which thus 
violates our neutrality, be a public ship of war or a 
privateer, for in either case the District Court may 
decree restitution of the property if brought within its 
jurisdiction. (;r) But their jurisdiction for this purpose 
extends only to restitution of the specific property, 
wljen voluntarily brought within their jurisdiction, with 
costs and expenses during the pendency of the suit, 
and not to the infliction of vindictive damages, as in 
ordinary cases of marine torts. But whether, when a 
prize has been taken by a vessel fitted out in violation 
of our neutrality, the vessels of the United States have 
power to re-capture the prize on the high seas, a>id 
bring it into our ports for adjudication, qnerjj.df) To 
justify restitution in any case, however, the fact of a 
violation of our neutrality must be clearly made out : 



(/) Glass 7'. SrhooiuT Betsy. 3 Dill. r>. IJnitocl States r. 
P'. rrs. 3 Dall. 121. I'alboi v. Janseii. 3 Dull. 133. 

(7/) The EstrcUa. 4 Wheat. 2^8. 

(.v) Thf^ Saiuissima Trinidad. 7 Whtut. liS.'J. 

(I/] LWmisiad t\v Ruts. 5 Wh^at. 385. Sioughtem v. Ta3'lor. 
Disiiici Court of New York. Nat. Intel!. Dec. 3 and ;l, 1818. 
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if it be doubtful, the Court ought not to exercise its 
jurisdiction.(z) 

Quei% Whether the Court has power to inquire 
into the regularity of the commission of the capturing 
cruizer, or of the expiration of its term, when the cap- 
tured property is brought within the jurisdiction of the 
Court, so as to adjud^^e the capture piratical ?(a) 

In the case of a capture made by a cruizer illegally 
fitted out or whose force is augmented in the United 
States, the national character uf the captor is immaterial. 
But in regard to citizens of the United States, there is a 
further restriction : for if a citizen, the owner and com- 
mander of an armed vessel cruize under a commission 
from one forei<;n bellin;erent against another when we 
are at peace with both, contiary to treaty and to the 
neutrality act, and the captured property be brought 
into the United States, such captor is not entitled to 
the property, but it will be restored to the owners. 
Such citizens of the United States may not be liable 
as pirates, but their acts are unlawful, and no title is 
derived under them to the property captured.(6) 

Whether the jurisdiction of the district Court, as a 
Court of admiralty and maritime jurisdiction, is exclu- 
sive of the Courts of common law in marine trespas- 
ses, depends not on the place, but on the nature of 
the case. It has exclusive jurisdiction where the ques- 
tion is prize or no prize ; because such question is to be 
decided by the laws of nations. But where it is not a 
question of prize, where the rights of the parties arc 
to be determined by the municipal law, and not by the 
law of nations, it seems, the Courts of common law 
have a concurrent jurisdiction. Thus where a vessel 
was fitted out, and a commission put on board of her 
in the United States, for the pur[;ose of cruizing against 

(2) L'Amistad dc^ Rues. 5 Wheat. 885. 

(a) 1 he Alerta. 9 Cranch, 359. 

(b) The Bello Corunncs. 6 Wheat. 153. Stc fi7st. Piracy . 
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Spain, with whicli the United States were then at peace, 
and such vessel during her cruize, captured an Ame- 
rican vessel, saihrig under Spanish colours to avoid 
capture by the firitish, (the United States being then 
at war with Great Britain), and took possession of and 
detained her, it was held, by the Supreme Court of 
New York, in an action of trover brought by the own- 
ers of the American vessel against the owners of the 
cruize r, that this was not a case of prize or no prize, 
and therefore exclusively of admiralty jurisdiction, 
but that trover would lie at common law, as the cap- 
ture was illegal by the municipal law, the capturing 
vessel having violated the act of Congress, and her 
commission being void.(c) 

S. Salvage. 

As a Court of admiralty the District Court has, un- 
der the Constitution and laws, exclusive original cog- 
nisance in cases of salvage ;(d) and, as a consequence, 
it has power to deterniine, to whom the residue of 
the property, after deducting the salvage, belongs. 
Therefore, after decreeing salvage to neutrals, who 
bring in a deserted vessel found at sea. which had been 
captured by one belligerent from another, it may de- 
cide, to which of them the residue shall go.(^) 

It is donl)ted whether an admiralty Court has juris- 
diction as to salvage where the parties are aliens ; but, 
it seems, consent may, in such case, give jurisdic^ 
tion.(/) 

The act of March 3d, 1800, provides for salvage in 
the cases of vessels or goods belonging to persons 
resident in, or under the protection of the United 



((•) Ilallet V, Novion. 14 Johns. 273. Spencer and Yates 
J. diss. 

(r/) Martin v. Hunter's lessee. 1 Wheat. 335. 
(r) M<I)onough v. Dannery, 3 Dall. 183. 
ffj Mason v. Ship Blaireau. 2 Cranch, 249. 
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States, or to the United States, or to persons in amity 
idth the United States, taken by enemies and retalcen, 
before condemnation, by the public or private vessels 
ot the United States. In some of these cases, it is fixed 
by treaties. In other cases, the proportion aliov^ed for 
salvage is settled by the Court, according to the general 
principles of maritime law. 

3. Torts and Injuries. 

The District Court has jurisdiction over all torts and 
injuries committed upon the high seas, and in ports or 
harbours vnthin the ebb and flow of tide. Sucli causes 
are within the jurisdiction of the District Court, by 
virtue of the delegation of jurisdiction in all civil causes 
of admiralty and maritime jurisdiction : and are inde- 
pendent of the prize act.(g) 

But it seems tliat for certain marine torts, as for ex- 
ample negligently ruiming down a vessel at sea, a 
Court of common law has concurrent jurisdiction with 
a Court of admiralty.(/^) 

4. Contracts. 

The District Court as a Court of admiralty has juris- 
diction, concurrent with the common law, over all 
maritime contracts wheresoever the same may be 
made or executed, or whatever the form of the con- 
tract And such cases are within the jurisdiction of 
this Court by the grant of iurisdiction '^ in all civil 
cases of admiralty and maritime jurisdiction. "(i) Ma- 
ritime contracts are such as relate to the business com- 
merce or navigation of the sea : such as charter par- 
ties, affreightments, marine hypothecations, contracts 

(j") Martin v. HuDter's lessee. 1 Wheat. 304. The Amiable 
Mancy. 3 Wheat. 546. De Lovio v. Boit. 1 Gall. 398. Burke 
V. Trcvitt. Mason, 96, 

(h) Percival v. Hickey. 18 Johns. Z57. 

(f) De Lovio v. Boit. 2 Gall. 3 98. The Jerusalem. 2 Gall. 
345. 
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for maritime service in the building repairing, supply- 
ing, and navigating ships: contracts between part own- 
ers of ships ; contracts and quasi contracts respecting 
averages, contril)utions, and jettisons. A policy of in- 
surance is also a maritime contract, and triereforethe 
District Court has cognisance of a suit upon it concur- 
rent with the Courts of common law. 

The District Court, as a (^ourt of admiralty, pos- 
sesses a general Juris liction in suits by material men 
ins^m and in personam.{k) A suit in personam is al- 
ways maintainable. But where the proceeding is in 
rent, to enforce a specific lien for material men, it is 
incumbent on the plaintiff, to establish the existence 
of such lien in the particular case. Where repairs 
have been made or necessaries furnished to a foreign 
ship, or to a ship in the ports of a State to which she 
docs not belong, the general maritime law gives alien 
on the ship as security, and the party may maintain a 
suit in the District Court to enforce that right. But 
as to repairs or necessaries furnished in the port or 
place to which the ship belongs, the case is governed 
by the local law of the State, and no lien is implied 
unless by that law. If the local law gives a lien it may 
be enforced in the admiralty.(/) As, therefore, the 
common law, which was the law of Maryland, gave 
material men and mechanics furnishing repairs to a do- 
mestic ship, no particular lien for recovery of their de- 
mands, the District Cowt could allow none.(;7i) A 
shipwri2;ht, indeed, who has possession may, like any 
other artist, retain it till paid : but if he once parts 
with the possession, or has worked upon it without 



{k) The General Smith. 4 Wheat. 438. The Jerusalem. 2 GalU 
345. 

(/) lb. 

(m) The General Smith. 4 Wheat. 438. See Woodruff o. The 
Levi Dearborae. 4 HaU's Law Joum. 97. 
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taking possession, he has no claim on the ship. But 
still he may sue there in personam.^o) 

So the IMstrict Court, as a Court of admiralty, has 
jurisdiction of a suit against the ship to recover pilot- 
age, earned in piloting the vessel from the high seas 
into a port of the United State, where the contract was 
made on the high seas. And, it seems, it has jurisdic- 
tion as well by petition in personam^ as by libel or in- 
formation in rem for pilotage due for services per- 
formed on, from, or to the sea.Q!i) It has also juris- 
diction, on the application of some of the part owners 
of a vessel, to compel the others, who are about send- 
ing her to sea, to give security, b^c. 

8. The admiralty jurisdiction expressly vested in 
the District Court embraces, 

1. Seizures under laws of impost, 2^c. 

1. The 9th section of the act of September 84th, 
1789, enacts, that the District Court shall have exclu- 
sive original cognisance of all civil causes of admiralty 
and maritime juiisdiction, including all seizures under 
laws of impost, navigation, or trade of the United 
States, where the seizures are made on waters which 
are navigable from the sea, by vessels of ten or more 
tons burthen, within their respective districts, as well 
as upon the high seas, saving to suitors, in all cases, 
the right of a common law remedy, when the com- 
mon law is competent to give it. 

Seizures of the description here mentioned are pro- 
perly civil causes of admiralty and maritime jurisdic- 
tion, and are to be tried by the District Court, and not 
by a jury.(9) Congress meant to discriminate be- 

(o) The General Smith. 4 Wheat. 438. See Woodruff v. The 
Levi Dearbome. 4 Hall's Law Journ* 97. 

(p) The Anne. Mason, 508. 

(g) United States v. Betsy and Charlotte. 4 Crancb,438. Whe- 
Ian V United States. 7 Cranch, 112. United Sutea o. La Ven>* 

Dd 
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tween seizures on waters navigable from the sea, and 
seizures on land or waters not navigable, and to class 
the former among, civil causes of admirdty and mari- 
time jurisdiction.(r) The reason of the legislature for 
putting causes of this kind on the admiralty side of' 
the Court is said to have been, the great danger to the 
revenue, if such cases should be left to jurie8.(«) 

The process under this act does not in any deg^ 
touch the person of the offender, but is in nature of a 
libel in rem^(t) which in its terms and essence is an 
information i?i rem^ and comes within the words of 
an act authorising proceedings by information on a 
seizure under a law of impost, navigation, or trade.(f/) 
And such information is not to be construed accord- 
ing to the technical niceties of a common law infor- 
mation, but is construed liberally and is sufficiently 
precise, if the offence be described in the words of 
the law, and so set forth, that if the allegation be true, 
the offence must be within the statute.(:r) The tech- 
nical niceties introduced into criminal law do not be- 
long to proceedings in the admiralty.(2/) 
"- The jurisdiction by proceeding in rem is exclusive- 
ly vested in tlic District Court by the act of Septem- 
ber 24th, 1789 : and the Circuit Court cannot enter- 
tain it.(z) If, therefore, general words are used in 
the law, the proceeding must be in the District Court. 
Thus j)rocccdin.2;s by information against a vessel for 
a forfeiture unrlcr the non-importation act of March 
1st, 1809, which provides for a recovery of the penal- 

gcancc. 3 Dall. 207. Ycaton v. United States. 5 Cranch, 281. 
The Samufl. 1 Wheat. 9. The Octavio. 1 Wheat. 20. 

(r) United States v. Betsy and Charlotte. 4 Cranch, -l-l--^. 

(.y) Per Chask J. II). 446, ?wte^ 

(t) United Staits v. La Vengeance. 3 Dall. 297. 

(u) The Samuel. 1 Wheat. 9. 

(a) lb. 

(//) lb. 

(z) Ketland v. The Cassius. 2 Dall. 363. 



JURISDICTION. 



Sll 



ties and forfeitures by action of debt in the name of 
the United States of America, or by indictment, oi* 
inforroatioD in any Court having competent jurisdic- 
tion to try the same, the vessel being seized at New. 
port, were regularly to be had in this Court.(a) So also 
on a libel for a forfeiture for an exportation of arms 
to St Domingo, (commencing at Sandy Hook,) con- 
trary to the act of SSd May, 1794 ;(b) of a vessel 
seized by the collector of Norfolk under the slave 
trade a^ of March, 1794 ;(c) of a vessel seized in the 
port of Alexandria for violation of the act to suspend 
commercial intercourse with St. Domingo,(£i) wherein 
DO method of recovery is specified ;{e) or of a vessel 
seized lo the port of Philadelphia under the neutrality 
act of ffth June 1794, against fijtting out a ship for the 
service of a foreign state against another foreign state 
at peace with the United States,(/) with various 
others. 

But where the act of Congress imposes fiqe and 
imprisonment, the prosecution must take place in the 
Circuit Court, if it exceed the grade of punishment 
beyond the jurisdiction of the District Court.(^) 

So, where an act of Congress, (9th January 1809,) 
prohilMted the attempt to export merchandise, and de« 
clared that the offenders, their aiders, and abettors 
should, upon conviction, be adjudged guilty of a high 
misdemeanor, and fined a sum by the Court before 
which the conviction was had equal to four times the 
value, and by a subsequent section declared, that all 
penalties and forfeitures incurred by force of the act, 
unless therein before provided for, might be prose- 

• 

ra^ The Samuel. 1 Wheat. 9. 

(b) United States v. La Vengeance. 3 Dall. 297- 

(c) United States t^. The Sally of Norfolk. 2 Cranch, 106. 

(d) United States v. Betsy and Charlotte. 4 Cranch, 443. 
}e) 1 Wheat. 11. arg. 

(/) Kctland v. The Cassius. 2 Dall. 365. 

(5*) lb. United States v. Guinet. £ DalU 321, ante, 130. 



212 DISTRICT COURT 

cutcd sued for, and recovered by action of debt or by 
indictment, information, £^c. it was held an offence 
against the United States, and not merely an act liable 
to a penalty : and that therefore it was within the ori- 
ginal jurisdiction of the Circuit Court by information 
in personam.(h) 

Before judicial cognisance can attach upon a forfei- 
ture in rem, under the act of Congress of September 
S4th, 1780, there must be a seizure : for until seizure, 
the forum cannot be ascertained.(i) It is the place 
of seizure, and not of committing the offence, that 
decides the jurisdiction, under this act.(A:) Where the 
seizure is within the limits of a judicial district, the 
District Court of that district has exclusive cognisance, 
and if brought into any other district the Court will 
remit the property to the proper district. But the 
cognisance of seizures on the high seas belongs to any 
District Court, into which the property is brought(/) 

If a. seizure of a vessel for breach of an act of Con- 
gress be made within the territory of a foreign state, 
and she is brought in seized and proceeded against 
by the civil officers of the United States, the proceed- 
ings under the latter seizure are valid, even if the 
former seizure were a trespass. The former seizure 
is an offence against the foreign power, and must be 
adjusted between their government and ours: the 
Court cannot take cognisance of it.(w) 

Though a seizure has been made, yet if it be com- 
pletely and explicitly abandoned and the property re- 
stored by the voluntary act of the seizing party, all 
rights under it are gone : and though judicial jurisdic- 



(h) United States v. Mann. 1 Gall. 3. 177. 
(7) United States v. Brig Ann. 9 Cranch, 289. 
(A) lb. United States v. Betsy and Charlotte. 4 Cranch, 44o 
Keene v. Tht- United States. 5 Cranch» 304. 
(/) The Abhy. Mason, 360. 
(m) Ship Richard v. United States. 9 Cranch^ 102. 
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tion once vested, it is divested by the subsequent pro- 
eeedings, and can be revested only by a new sei- 
zure.(ii) Where, therefore, a revenue cutter seized 
a vessel bound to New York, and the collector of 
Mew Haven took possession as forfeited to the United 
States, but in a few days gave written orders for her 
release, in pursuance of directions from the Secretary 
of the Treasury of the United States, and returned 
the ships papers to the master, and gave permission 
to proceed to New York. Afterwards, on the same 
day, the District Judge of the district of Connecticut 
allowed an information against her, and on the ensu- 
ing day, the brig and cargo were taken possession of 
by the marshal, it was held, that the IMstrict Court 
had no juri&diction.(o) ]^ut, to constitute such aban- 
donment, there must be an intention coupled with an 
unequivocal act of dereliction. The evidence of it 
ought to be extremely strong.(p) 

If the seizing officer refuse to institute proceedings 
in rem, the District Court may, on application of the 
aggrieved party, compel the officer to proceed to ad- 
judication, or to abandon the seizure.(9) It may com- 
pel a re-delivery of the property, or its value, into the 
possession of those who nmy be ultimately entitled to 
it, by way of original suit, or by a summary decretal 
order in a cause already before the Court.(r) 

Where there is a seizure for a forfeiture under the 
laws of the United States, the right to decide the same 
belongs exclusively to the District Court, subject to 
appeal. If a sentence of condemnation be there pro- 
nounced, it is conclusive that a forfeiture has been in- 
curred : if a sentence of acquittal, it is equally conclu- 

(n) The Brig Ann. 9 Cranch, 289. The Abby. Mason, 365. 

'0) The Brig Ann. 9 Cranch, 289. 

^p) The Abby. Mason, 363. 

^jr) Slocum v. Mayberry. 2 V^heat« 1. 

/) lb. Burke t. Trevitt. Mason, 29. 
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sive against the forfeiture.(5) Any intervention of 
State authority, before the suit in rem is decided, 
which, by taking the thing seized out of the possession 
of the officer of the United States, might obstruct th^ 
exercise of the jurisdiction of the United States Court, 
as, for instance, replevin, would be a violation of the 
act of Congress : and such Court might enforce a re- 
delivery by an attachment, or other summary process, 
against the parties divesting the possession.(0 

If an action be commenced in a State Court, -while 
the proceedings in rent, for the supposed forfeiture, 
are pending in the District Court of the United States, 
the pendency of the suit in rem may be pleaded in 
abatement, in the nature of a plea to the Jurisdiction, 
with an allegation, that the jurisdiction of the question 
of forfeiture exclusively belongs to the District Court 
of the district where the seizure had been made. If 
the action be commenced after a decree of condemna- 
tion, or after an acquittal and a certificate given of 
reasonable cause of seizure, then, in the former case, 
by the general law, and, in the latter case, by the spe- 
cial enactment of the act of Congress of the 25th 
April, 1810, sect, l, the decree or certificate is a good 
bar to the action.(e/) 

If tlicre be a decree of acquittal, and denial of such 
certificate, then the seizure is established conclusively 
to be tortious : suit lies in the State Court, and the 
party is entitled to full damages for the injury. A 
plea, in such case, that a forfeiture was incurred, is 
not good : nor is evidence admissible to prove it, by 
way of defence ; nor in mitigation of damages, if the 
plaintiff* claims only the actual damages sustained, and 
not vindictive dan]ages.(cX) But such suit will lie only 

(v) Gelston u. Hoyt. 3 Wheat. 312. Slocum v. Maybern*. 
2 Wheal. 1. 

(r) Slocum V. Mayberry. 2 Wheat. 1. 
(//) lb. Gelston v. Hoyt. 3 Wheat. 312. 
(x) lb. 
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in the State Court, or District Court. Congress have 
not vested in the common law tribunals of the United 
Slates, the power to decide on the conduct of their 
oflBcers in the execution of their laws, unless in the 
Supreme Court on appeal by way of writ of error from 
the State Couvt.(y) 

In Sdocum v. Mayberry^(z) a distinction seems to 
have been sustained, between the case of the officers 
seizing or detaining a thing not authorised by act of 
Congress, and his seizing or detaining a thing autho- 
rised, but on insufficient grounds: and, that in the 
former case, the State Court has jurisdiction before 
final decree, but not in the latter. Where, therefore, 
an act of Congress directed a seizure of a vessel by the 
collector, but the collector seized and detained also 
the cargo^ and the owner issued a replevin for the cargo 
in a ^te Court, it was held, that it lay, because the 
law gave no authority to detain the cargo. But 
Query. (a) 

All persons having an interest or title in the sub- 
ject matter are in law deemed parties to a proceed- 
ing in the District Court in rem^ for a forfeiture on a 
seizure under the laws of the United States. The 
seizing officer having an interest in establishing the 
title of forfeiture in such party, is bound by the de- 
cree. For some purposes, as to procure a decree 
of distribution after condemnation, where he is entitled 
to a share in the forfeiture, or to obtain a certificate 
of reasonable cause of seizure after acquittal, he may 
make himself a direct party : in all other cases, he is 
deemed to be present, and represented by the govern- 

(y) Gelston v. Hoyt. 3 Wheat. 312. Slocum v. Maybcrry. 
2 Wheat. 1. But it would seem the Circuit Court may have ju- 
risdictionf if entitled by the character of the parties as citizens of 
different States, &c. 

(2) 2 Wheat. 1. 

(a) See Gelston v. Ho)t. 3 Wheat. 312. 
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ment. Even strangers are bound, because the decree 
of a Court of competent jurisdiction in retn is, as to 
the points directly in judgment, conclusive upon the 
whole world, whether it be a sentence of acquittal or 
condemnation. (6) * 

By the act of June 0th, 1704, the district Judges of 
the United States shall be authorised to appoint a com- 
missioner or commissioners, before whom appraisers 
of ships or vessels, or goods, wares, and merchandises, 
seized for breaches of any law of the United States, 
may be sworn or affirmed, and such qualifications 
made before such commissioner or commissioners 
shall be, to all intents and purposes, as effectual, as if 
the same were taken before the said Judges in open 
Court. 

s. The admiralty jurisdiction expressly vested in 
the District Court embraces also captures within the 
jurisdictional limits of the United States. 

By the act of the SOth April, 1818, sect. 7, the IMs- 
trict Court shall take cognisance of complaints^ by 
whomsoever instituted, in cases of captures made with- 
in the waters of the United States, or within a marine 
league of the coasts and shores thereof. 

This section formed a part of the first neutrality act, 
passed the dth June, 1794, which was repealed and 
supplied by the above mentioned act, and is intended 
to provide a tribunal for the redress of violations of 
the sovereignty of the United States, by captures made 
within the jurisdictional limits of the United States, by 
foreign cruizers, of vessels belonging to nations with 
whom they are at war, but the United States are at 
peace. In the year 1793, when no act of Congress 
existed on the subject, it appears that a doubt existed, 
whether the redress of such violations belonged to the 

(b) GeUton v. Hoyt. S Wheat. 320. 
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judicial or the executive department of the govern- 
ment. In the case of the British ship Grange, cap- 
tured in that year by the French Frigate L' Ambus- 
cade, within the waters of the river Delaware, Presi- 
dent Washington interfered, and applied to the 
French Ambassador, and procured her restoration.(c) 
Afterwards, in the same year the British ship William, 
being captured by the French schooner Citizen Genet, 
within, as was alleged, two miles of Cape Henry, and 
sent into the port of Philadelphia, was libelled in the 
District Court of the United States for the district of 
Pennsylvania, and restoration of ship and cai^o, and 
damages were prayed for, but the Court decided that 
it had not jurisdiction of the case.((2) It appears to 
have been thought by the President, that it then re- 
sulted to the executive to interfere. The William 
was, by his arrangement, placed in the hands of the 
consuls of France, in lieu of a military guard, till the 
question of the place of capture should be decided, 
and, eventually, it was determined that she was cap- 
tured beyond the jurisdictional limits of the United 
States. She was, therefore, returned to the captors, 
and damages awarded in their favour.(^) 

It was, also, a question in the case of the William, 
what was the distance from the coast or shore, to 
which the sovereignty of the United States extended, 
by the laws of nations. President Washington fixed 
it at one sea league, or three geographical mile8,(/) 

(c) 1 Wait's State Papers, 71. 80. 145. 

(£/) Findlay et al. v. Ship William. 1 Peter's Adm. Decisions, 
12. See also Moxon et al. v. Brigantine Fanny. 2 Pet. Adm. 
Dec- 309. S. P. 

(r) 1 Wait's State Papers, 145, 146. 168. 2 Wait's State Pa- 
pers, 314, 315. 347. See post. Constitution. Art. vi. sect, 2. 

(/) 1 Wait's State Papers, 195. The treaty of 1794, with 
Great Britain, fixed it within cannon shot of the coast, or in any of 
the bays, ports, or rivers of their Territories. Art. xzv. 

B e 
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and Congress by the above mentioned acts of 5th 
June, 1794, and SOth April, 1818, adopted this limit. 
By the 8th section of the act of SOth April, 1818, 
in every case of the capture of a ship or vessel within 
the jurisdiction or protection of the United States, the 
President is authorised to employ force, for the pur- 
pose of takins possession of, and detaining any audi 
ship or vessel, with her prize or prizes, in order to 
the execution of the prohibitions and penalties of 
that act, and to the restoring the prize or prizes, in 
the cases in which restoration shall have been ad- 
judged, «yc. 

S. The District Court also possesses jurisdiction in 
certain seizures on land, and in suits for penalties ^. 

By the 9th section of the act of September JB4th, 
1789, the District Court has also exclusive orig;inal 
cognisance of all seizures on land, and other waters 
than as aforesaid, made, (viz : other than those which 
are navigable by vessels of ten or more tons burthen 
within their respective districts, or the high seas), and 
of all suits for penalties and forfeitures incurred, un- 
der the laws of the United States. 

It seems, seizures of the above description are tria- 
ble by jury ; they are not cases of admiralty and ma- 
ritime jurisdiction.(^) 

Qwm/, whether a seizure by a non commissioned 
captor on land, of property liable to seizure and con- 
demnation in war, ought to be proceeded aj^ainst 
as prize, or by a process applicable to municipal sei- 
zures.(A) 

The words, ^'penalties and forfeitures," must be 
restrained to such penalties and forfeitures as may be 
sued for in a civil action, as for instance, by an action, 

C,;-) United States v. The Betsy and Charlotte. 4 Cranch, 443. 
f'l) Brown v. The United Sutes. 8 Cranch, 13r. 
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of debt, or an information of debt.(i) For where an 
act of Congress, (9th January, I8O9O9 prohibited the 
attempt to export merchandises, and declared, that 
'^ the offenders their aiders and abettors should, upon 
conviction, be adjudged guilty of a high misdemeanor, 
and be find a sum bv the Court before which the con- 
victlon was had, equal to four times the value," and, 
by a subsequent section, declared, that all penalties 
and forfeitures incurred by force of the act, unless 
therein otherwise provided for might be prosecuted, 
sued for, and recovered by action of debt, or by in- 
dictment, or inlbrmation ^c." it was held, that load- 
ing goods in a sleigh, with intent to export to Canada, 
was an offence against the United States, and not 
merely an act liable to a penalty, and was, therefore, 
within the original jurisdiction of the Circuit Court, 
by information in personam.{k) And such fine is to 
be assessed by the Court, and not found by the jury 
as a penalty.(/) 

A bond, conditioned to be void on relanding goods 
within the United States, is not within the provision 
as to forfeitures : but the Circuit Court it seems, has 
jurisdiction of a suit upon such bond.(m) 

By the 5th section of the act of 8th May, 179S, in 
every prosecution for any fine or forfeiture incurred 
under any statutes of the United States, if judgment is 
rendered against the defendant, he shall be subject to 
the payment of costs. And on every conviction for 
any other offence not capital, the Court may in their 
discretion award, that the defendant shall pay the costs 
of prosecution. And if any informer or plaintiff^ on a 
penal statute, to whose benefit the penalty or any part 
thereof if recovered, is directed by law to accrue, shall 

(0 United States v. Mann. 1 Gall. 137. 

(^) United States v. Mann. 1 Gall. 3. 177. 

(/) lb. United Sutes v. Tyler. lb. 181. 7 Cranch, 285. 

(m) Durousseau v. The United States. 6 Cranch, $5, 
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discontinue his suit or prosecution, or shall be nonsuit 
in the same, or if, upon trial, a verdict shall pass for 
the defendant, tlie Court shall award to the defen- 
dant his costs, unless such informer or plaintiff be 
an officer of the United States specially authorised to 
commence such prosecution^ and the Court before 
vfhon\ the action or information shall he tried, shall, at 
the trial, in op<m Couil, certify upon record, that there 
was reasonable cause for commencing the same; 
in which case no costs shiill he adjudged to the defen- 
dant. By the act of ;88th February, 1799, if any in- 
former on a penal statute, and to whom the penalty 
or any part tliereof if recovered is directed to accrue, 
shall discontinue his suit or prosecution, or shall be 
nonsuited in the same, or if, upon trial judgment shall 
be rendered in favour of the defendant, unless the io- 
formcr be an officer of the United States, he shall 
alone be lial)le to the clerks, marshals, and attomies, 
for the fees of such prosecution ; but, if such informer 
be an officer whose duty it is to commence such pro- 
secution, and the Court shall certify there was rea- 
sonable ground for the same, then the United States 
shall be responsible for such fees. 

By the Gth section of the act of May 8th, 179S,the 
fees and compensations to the several officers and 
persons therein before mentioned, other than those 
which are above directed to be paid out of the Treii- 
sury of the United States, shall be recovered in like 
maruicr as the fees of the officers of the States respec- 
tively for like services are recovered. 

By the 3d section of the act July S3d. 1818, when- 
ever proceedings shall be had on several libels against 
any vessel and cargo which might legally he joined 
in one libel, before a Court of the United States, or of 
the Territories thereof, there shall not be allowed there- 
on more costs than on one libel, unless special cause for 
libelling the vessel and cargo severally shall be satis- 
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&ctorily shewn as aforesaid. (n) And in proceedings 
on several libels or informations against any cargo, or 
parts of cargo or merchandize, seized as forfeited for 
the same cause, there shall not be allowed by the 
Court more costs than would be lawful on one libel 
or information, whatever may be the number of own- 
ers or consignees therein concerned, but allowance 
may be made, on one libel or information, for the 
costs incidental to several claims : pramded^ that in 
case of a daim of any vessel or other property seized 
on behalf of the United States, and libelled or inform- 
ed against as forfeited under any of the laws thereof, 
if judgment shall pass in favour of the clumant, he 
shall be entitled to the same upon paying only his own 
costs. 

8, Jurisdiction of the District Court in certain suits 
by aliens. 

The act of September S4th, 1789, sect. 9, provides, 
that the District Court shall also have cognisance, 
concurrent with the Courts of the several States or 
the Circuit Courts, as the case may be, of all causes 
where an alien sues for a tort only, in violation of 
the law of nations, or a treaty of the United States. 

But, it would seem, such suit (if not in the admi- 
ralty) must be against a citizen of a State : for, by the 
Constitution, the right of an alien to sue is restricted 
to that case ; the 1 ith article of the amendments hav- 
ing taken away the right to sue a State.(o) 



4. Jurisdiction of the District Court in suits by the 
United States. 

By the 9th section of the act of September S4th, 
1789, the District Court shall also have cognisance, 
concurrent as last mentioned, of all suits at common 

(;i) See this Act, antCj 156. 177. 

(o) See aniCj in a question of salvage, 206. 
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law, where the United States sue, and the matter io 
dispute amounts, exclusive of costs to the sum or va- 
lue of one hundred dollars. And by the act of March 
3d, 18(5, sect. 4, it has cognisance, concurrent with 
the Courts and magistrates of the several States, and 
the Circuit Courts of the United States, of all suits at 
common law where the United State?, or any officer 
thereof, under the authority of any act of Congress 
sue, although the debt, claim, or other matter in dis- 
pute, shall not amount to one hundred dollars.(p) 

5. Jurisdiction of the District Court in suits by and 
against consuls. 

By the 9th section of the act of September 84th, 
1789, the District Court also has jurisdiction, exclu- 
sively of the Courts of the several States, of all suits 
against consuls or vice consuls, except for offences 
where other punishment than whipping not exceeding 
thirty stripes, a fine exceeding one hundred dollars, 
or a term of imprisonment exceeding six months, 
is inflicted. 

For offences above this description, the Circuit 
Court has jurisdiction in the case of consuls.(^) 

It has been determined by the Supreme Court of 
Pennsylvania, that a State Court has not jurisdiction 
in an action brou|[;lit against a consul, the act of Sep- 
ten.ber 2-tth, 1789, having vested such jurisdiction 
exclusively in the Supreme and District Courts of the 
United States.(r) And also that a consul is not liable 
to indictment in a State Court, for a crime committed 
within the limits of such State, the Constitution hav- 
ing vested in the Supreme Court of the United States, 

(/;) See ante^ 37. 107, and, query^ whether by virtue of this sec- 
tion, the Circuit Court has jurisdiction of common law suits by 
the United Stales, or its officers, for claims under five hundred 
dollars. 

{q) Commonwealth v. KoslofF. 5 Serg. & Kawle^ 545. 

(r) Mannhardt &• Soderstrom. 1 Binn. 143. 
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ori)s:inal jurisdiction in all cases affecting consuls ; and 
even if such jurisdiction is not to be considered ex- 
clusive, yet the 9th and llth sections of the act of 
S4th September, 1789, excluded the State Courts, in 
such case, in express terms.(5) 

6. Jurisdiction of the District Court in proceedings 
to repeal patents. 

By the loth section of the act of February sist, 
1793, upon oath or affirmation being made before 
the Judge of the district Court where the patentee his 
executors administrators or assigns reside, that any 
patent, which shall be issued in pui^suance of this act, 
was obtained surreptitiously, or upon false sugges- 
tion and motion made to the said Court within three 
years after issuing the said patent, but not afterwards, 
it shall and may be lawful for the Judge of the said 
District Court, if the nuitter alleged shall appear to 
him to be sufficient, to grant a rule that the patentee 
his executor, administrator, or assign show cause, 
why process should not issue against him to repeal 
such patent. And if sufficient cause shall not be 
shewn to the contrary, the rule shall be made absolute, 
and thereupon the said Judge shall order process to 
be issued against such patentee or his executors ad- 
ministrators, or assigns, with costs of suit. And, in 
case no sufficient cause shall be shewn td the contra- 
ry, or if it shall appear that the patentee was not the 
true inventor or discoverer, judgment shall be render- 
ed by such Court for the repeal of such patent, and 
if the party at whose complaint the process issued, 
shall have judgment given against him, he shall pay 
all such costs as the defendant shall be put to in de- 
fending the suit, to be taxed by the Court and reco- 
vered in due course of law. 

It seems the proceedings upon the rule nisi^ arc 

(s) United States r. Ravara. S Dall. 277. But sec antej Su- 
preme Court, &c. 
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not conclusive ; and that the process to be awarded, 
upon making the rule al)Solute, is not a fmal process, 
but a judicid writ, in the nature of a scire facias at 
common law ; and this has been the practical expo- 
sition of the statute. The trial of issues of fact joined 
on such scire facias is to be by jury : as the act of 
34th September,. 1789, sect. 9, declares, that the mode 
of trial of all issues of fact in the District Court shall 
be by jury, except civil causes of admiralty and ma- 
ritime juris£ction.(0 

7. Equity jurisdiction of the District Court, haibeas 
corpus £yc. 

By the 1st section of the act of February I8th, 1807, 
the Judges of the District Courts of the United States 
shall have as full power to grant writs of injunctions, 
to operate within their respective districts, as is now 
exercised by any of the Judges of the Supreme Court 
of the United States, under the same rules, regula- 
tions, and restrictions, as are prescribed by the seve- 
ral acts of Congress establishing the judiciary of the 
United States, any law to the contrary notwithstand- 
ing. Provided^ that the same shall not, unless so 
ordered by the Circuit Court, continue longer than 
to the Circuit Court then next ensuing ; nor shall 
an injunction be issued by a district Judge in any 
case, where the party has had a reasonable time to 
apply to the Circuit Court for the writ. 

The act of S4th September, 1789, section 14, vests 
in the Judges of the District Courts, power to gi-ant 
writs of habeas corpus^ for the purpose of an inquiry 
into the cause of commitment.(tt) Other acts give 
them powers to issue writs, make rules, take deposi- 
tions, ^c.(rF) The acts of Congress already treated 

(/) Stearns v. Berret Mason, 164. 166. 

(ti) Ante^ 65. 

(x) AntCf 19. 21, 22. 48. 65. 



3» 



JURISDICTION. 



s:et> 



of relating to the privileges of not being sued out of 
the district of which the defendant is an inhabitant or 
in which he is found, restricting suits by assignees, 
and various others, apply to the District Court as well 
as to the Circuit Court.(t/) 

By the 9th section of the act of September S4th5 
1789, the trial of issues in fact in the District Courts, 
in all causes, except civil causes of admiralty and ma- 
ritime jurisdiction, shall be by jury. 

(I/) Antefl03, See Supreme and Circuit Court, Practice, />a*«w. 
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Bt the Qth section of the act of September Mihi 
1789, the IKstrict Court shall have, exclusively of the 
Courts of the several States, cognisance of aH criiMt 
and offences that shall be cognisable under the mitfaQ. 
rity of the United States, committed within their re- 
spective districts, or upon the high seas, when no 
q||ier punishment than whip^HBg not exceedinfrtlditj 
l^npes, a fine not exceedii^; one hundred doUara, or 

term of imprisonment not exceeding six nmitils^ fa . 

be inflicted.(a) 

It IS, therefore, the grade of punishment alone, that 
separates the jurisdiction of the District from that of 
the Circuit Courts; in other respects their jurisdiction 
as vested by this act, is similar. 

By the same section.the District Court shall also have 
jurisdiction, exclusively of the Courts of the several 
States, of all suits against consuls or vice-consuls, ex- 
cept for offences above the description above men- 
tioned. Here, it is the character of the party, and 
the grade of punishment combined, that give juris- 
diction. 

(d) See Circuit Court, Criminal Jurisdiction. 
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The Courts of the Territories of the United States 
have been created by the several acts of Congress, 
passed from time to time, establishing Territorial go- 
vernments. At present, these Courts are organised 
as follows : 

1. In the Territory of Michigan^ there is a Court 
consisting of three Judges, any two of whom form a 
Court, who have a common law jurisdiction, and are 
appointed by the President, by and with the advice 
and consent of the Senate, to hold during good be- 
haviour. The powers and duties of the magistrates, 
and other civil officers are to be regulated by the 
general assembly of the Territory.(fl) 

S. In the Territory of Arkansaw^ the judicial pow- 
er of the Territory is vested in a Superior Court, ia 
such inferior Courts as the legislative department of 
the Territory shall, from time to time, institute and 
establish, and in Justices of the peace. The Superior 
Court is composed of three Judges, who are to con- 
tinue in office for the term of four years, unless soon- 
er removed by the President. TThe Superior Court 
has jurisdiction in ail criminal and penal cases, and 
exclusive cognisance of all capital cases, and original 

(«/) Ordinance for 1787, for the government of the Territory 
of the United States, north-west of the river Ohio* Acts of Con- 
gress, August 7th, 178D. January i4th, 1805. 
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jurisdiction, concurrently with the inferior Courts, and 
exclusive appellate jurisdiction, in all civil cases in 
which the amount in controversy is one hundred dol- 
lars, or upwards ; it is to be held at such time and 
place as the legislative department directs, provided^ 
that any two of the Judges shall constitute a Court of 
appellate, and any one^ a Court of original jurisdiction. 
These Judges are appointed by the President, by and 
with the advice and consent of the Senate ; the Judges 
of the inferior Courts, and magistrates, by the Go- 
vernor.(6) 

3. In Florida^ the judicial power is vested in two 
Superior Courts, and in such inferior Courts, and Jus- 
tices of the peace, as the legislative council of the 
Tenitory may establish. One Superior Court is for 
East Florida, to consist of one Judge ; another for 
West Florida, to consist of one Judge. EacJi Court 
has jurisdiction in all criminal cases, and exclusive 
jurisdiction in all capital cases, and original jurisdic- 
tion in all civil cases of the value of one hundred dol- 
lars, arising under, and cognisable by the laws of the 
Territory. The Judges of the Superior Courts are 
appointed by the President, by and wiih the advice 
and consent of the Senate. All judicial officers are to 
hold their offices for four years. The Judsjes of the 
inferior Courts, and magistrates are appointed by the 
Governor. Each of the Superior Courts has, more- 
over, the same jurisdiction, within its limits, in all 
cases arising under the laws and Constitution of the 
United States, which by the act of September 24th. 
1789, was vested in the Court of Kentucky district.(c) 
And writs of error and appeals from the decisions in 
the said Superior Courts, may be taken to the Su- 
preme Court of the United States, in the same cases, 

{b) Act of March 2cl, 1819. 
(c) See ante^ 194. 
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and under the same regulations, as from the Circuit 
Courts of the United States.((/) 

By the act of March 3d^ i80d, the Superior Courts 
of the' several Territories of the United States, in 
which a District Court has not been established by 
law, shall in all cases which the United States are con- 
cerned^ have and exercise, within their respective 
Territories, the same jurisdiction and powers, which 
are by law given to, or may be exercised by the Dis- 
trict Court of Kentucky district, and writs of error and 
appeals shall lie from decisions therein to the Supreme 
Court, for the same causes, and under the same regu- 
lations, as from the said District Court of Kentuckv. 
This act at present, it seems, extends to the Superior 
Courts of the Territories of Michigan, and Arkansaw ; 
writs of error and appeals from the Superior Courts 
of Florida, being provided for by the above mentioned 
act of March 30th, 1822,(e) 

By the act of Ajiril 18th, 1806, the provisions of the 
act entitled " an act for providing compensation for 
the marshals, clerks, attorneys, jurors, and witnesses, 
in the Courts of the United States, and to repeal cer- 
tain parts of tl)e act therein mentioned, and for other 
purposes," passed February 28th, 1799, are extended 
to the Territories of the United States, so far as the 
said act may relate to the provisions of the act enti- 
tled, ^^ an act to extend the jurisdiction, in certain cases 
to the Territorial Courts,'' passed March 8d, 1806,(/) 
excepting that the clerks of the said Territorial Courts 
shall not receive the additional five dollars per day, 
allowed to the clerks of the Circuit and District 
Courts, l)y the 3d section of the act first above men- 
tioned. (^') 

(d) Act of Congress^ March 30th^ 1822. Ante^ SO. 

(f) See ante^ 30, 

("fj The act next above mentioned* 

{ff) See also aute^ 1.34. 
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MARSH^ 

^ Bt the S7th sedion of fhe act of September MlK< J 
1789, a marshal shall be appcnnted in and for csim^ 

^ district, for the term of four years, bat shall be^ni^ ^ 
movatrie from office at pleasure ; whose duty it MmA 
be, to attend tlie INstrict and Circuit Coui^ wlidli 
sitting therein, and also the Supreme Courts fn'^flfeB 
istrict in which that Court shiill sit, and to est^Ms, 
roughout the district, all lawful precepts dlrecX^.fb 
, and issued under the authority of llf0 TJUHlsd 
ites, and he shall have power to cortimalid di he- 
eessary asnstance in the execution of his defy, and 
to appoint, as there shall be occasion, one or more 
deputies, who shall be removable from office by the 
Judge of the District Court, or the Circuit Court sitting 
within the district, at the pleasure of either. And, 
before he enters on the duties of his office, he shall 
become bound for the faithful performance of the 
same, by himself, and by his deputies, before the 
Judge of the District Court, to the United States, 
jointly and severally, with two good and sufficient 
sureties, inhabitants and freeholders of such district, 
to be approved by the district Judge, in the sum of 
twenty thousand dollars, and shall take, before said 
Judge, as shall also his deputies, before they enter on 
the duties of their appointment, the following oath of 
office. 

^^ I A. B. do solemnly swear, or affirm, that I will 
faithfully execute all lawful precepts directed to the 
marshal of the district of under the au- 
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tbority of the United States, and true returns make, 
and in all things well and truly, and without malice or 
partiality, perform the duties oif the office of marshal, 
(or marshal's deputy, as the case may be) of the dis- 
trict of during my continuance in said 
office, and take only my lawful fees. So help me 
God/' 

The 7th section of the act of 9th June, 1794, en- 
acts, that so much of the above act, as is, or may be, 
construed to require the attendance of all the mar- 
shals at the Supreme Court, shall be, and the same is 
hereby repealed : and that the said Court shall be 
attended, during its session, by the marshal of the 
district only, in which the Court shall sit, unless the 
attendance of the marshals of other districts shall be 
required by special order of the said Court. 

If a person is confined by process from an inferior 
Court of the United States, the marshal, by an ori- 
ginal writ from the Supreme Court, might be direct- 
ed to take him into custody, and might confine him, 
under this writ, in the same gaol, if unable to give 
bail.(a) 

The marshal may be directed by the Supreme 
Court, to return a writ directed to him, by a certain 
day, and, in case of default, to shew cause by affida- 
yit.(b) And an attachment lies a(;ainst him, for non- 
performance of his official duties.(c) He is bound to 
serve an attachment issued against a witness for non- 
attendance in pursuance of a subpfjena. as it is the pro- 
cess of the Court, regularly issuing for the adminis- 
tration of ju8tice.(rf) 

By the 28lh section of the act of September 24th, 
1789, in all causes wherein the marshal or his deputy 

(n) Ex parte, Bollman v. Swartwout. 4 Cranch, 96. 

(A) Oswald V. New York. 2 Dall. 402. 

(c) Sec 7 Cranch, 276. 

id) United Sutes v. Burri 365. 
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shall be a party, the -writs and precepts ttmUiilMI 
be directed to such diuoterested persons, uthp QaifK 
or any Justice or Judge thereof, may appoint, .avdtiM 
person so apptunted is thereby authoi^ed to n»nfMla 
and return tiie same^e) And in case of the 4e«th^<<f 
- any marshal, his deputy or deputies shall conlinue in 
^'' office, unless otherwise specially removed, anr) shall 
Ifl execute the same, in the name of tlit^ deci-ascd, until 
another marshal shall be appointed and sworn. And 
tbe defiiults or misfeasances in officr of »ucl) deputy 
OT deputies, in tlie mean time, as wpII a» licfore, nhall 
be atyudged a breach of the condition of the bond, 
l^ven as before directed, by the maisliul who uppoinl^ 
ed them. And the executor or adniinistraior of (he 
deceased marshal shall have like remedy, for tUhjlfr 
faults and misfeasances in ofQce of such d«pii|y.«or 
' .»d^uties, during such interval, «b they woiiMi f 
^^ titled to, if the marshal bad continued ia,Sf))^l 
the exercise of his said office, untU his sijUjoeMpr ms 
appointed and sworn or affirmed. And every mar- 
shal or his deputy, when removed from office, or when 
the term for which the marshal is appointed shall ex- 
pire, shall have power, notwithstanding, to execute 
all such precepts, as may he in their hands respective- 
ly, at the time of such removal or expiration of office. 
And the marshal shall be held answerable for the de- 
livery to his successor of all prisoners, which may 
be in his custody at the same time of his removal, or 
when the term for which he is appointed shall expre, 
and for that purpose may retain such prisoners in his 
custody, until his successor shall be appointed, and 
qualified as the law directs. 

By the ist section of the act of April lOtb, 1806, 
the bond heretofore ^ven, or which may hereafter 
he s;iven, by the marshal of any district, for the 
faithful performance of the duties of his office, shall 

(e) Sue ante, U5. 
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be filed and recorded in the office of the clerk of the 
Distiict Coui t or Circuit Court sitting; within the district 
for which such marshnl shall have heen appointt d, and 
copies thereof, certified by the clerk under the seal 
of the said Court, shall he competent evidence, in any 
Court of justice. By sect. 2. it shafi be lawful, in 
case of the breach of the condition of any such bond, 
for any person, persons, or body politic thereby in- 
jured, to institute a suit upon such bond, in the name 
and for the sole use of sucli party, and, thereupon, to 
recover such daniaojes as shall be legally assessed, 
with costs of suit, for which execution may issue, for 
such party, in due form ; and, in case such party shall 
fail to recover in the suit, judgment shall be rendered, 
and execution mav issue for costs in favour of the de- 
fendant or defendants, against tite party who shall have 
instituted the suit: and the Tnited States shall in no 
case be liable for the same. Bv sect. 3. the said bond 

«r 

shall, after any jud2;ment or jfidj^nients rendered there- 
in, remain as a security for the benefit of any person 
persons, or body politic, injured by the breach of 
the condition of the same, until the whole penalty 
shall have been recovered, and the proceedings shall 
always be in the same nmnner as herein before direct- 
ed. By sect. 4, all suits on marshals' bonds, if the right 
of action has already accrued, shall be conmienced 
and prosecuted within three years after the passage 
of this act, and not afterwards; and all such suits, 
in case the right of action shall accrue hereafter, shall 
be commenced and prosecuted within six years after 
the said righ. of action shall have accrued, and not 
afterwards. Saving, nevertheless, the rights of infants, 
feme coverts, and persons non ccmpos mentis^ so tliat 
they sue within three years after their disabilities are 
removed. 

Where the lK)nd is for the marshal's faithful per. 
formance, during his continuance in office, his sureties 
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are liable for money received by him under an exe- 
cution after the giving of the bond, and before he 
went out of office. But they were held not liable for 
monies received by him under an execution at the 
suit of the United States, anterior to the date of the 
bond, which were retained by him afterwards, though 
he was directed by the Comptroller of the Treasury, 
before receiving them, to pay them into bank to the 
credit of the Treasury of the United States : but the 
majority of the Court who decided this differed in 
their reasons : two Judges holding, that no demand 
appearing on the record to have been made on the 
marshal, for the sums, either by rule of Court, or 
otherwise, no conversion was made out: the other 
two Judges holding that the conversion was complete 
by his not paying them into bank agreeably to the 
directions of the Comptroller of the Treasury, and 
these being given |)rior to the bond, the defendants 
were not liable. On the question, whether, on such 
bond, the sureties were liable for monies received by 
the marshal after he had been dismissed from office, 
under an execution levied and executed by him, while 
in oilice, two of the Judges were of opinion they 
were not liable for tlie conversion ; two thought no 
conversion appeared, as he was not demanded to pay 
the same into Court: and two were of opinion that 
the niar??liiil. beinj; authorised to do certain acts after 
his removal from otlke, the condition of the bond em- 
braced defaults conimifted after dismissal from office, 
as well as before. A payment by the marshal of 
sums levied un ler an execution at the suit of the 
United States, or delivery of l)onds, the property of 
the Utiited States, to the district attorney, by the or- 
der of the CoiuptrDller of the Treasury, is good, and. 
it seems, is availal)lc upon trial, without a previous 
submission to the accounting oflicers.(/) 

(/) United Stilus r. Giles. 9 Crnnch, 01;?. 
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Payments made by the marshal, oil account of mo- 
ney levied for the use of the United States, without 
directions as to their application, are not to be ap[)lied 
in the way most beneficial for the parties ; but the 
United States have a right to apply tlicm, in a mode 
most beneficial for tliem.(^) 

On the 88d September, 1789, Congress resolved, 
that it be recommended to tlie legislatures of the se- 
veral States, to pass laws, making it expressly the 
duty of the keepers of their jails, to receive and safe 
keep therein, all prisoners committed under the au- 
thority of the United States, until they shall be dis- 
charged by due course of the laws thereof, under the 
like penalties as in the case of prisoners committed 
under the authority of such States respectively : the . 
United States to pay for the use, and keeping of such 
jails, at the rate of fifty cents per month, for each pri- 
soner that shall, imder their authority, be committed 
thereto, during the time such prisoner shall be there- 
in confined ; and also, to support such of said pri- 
soners as shall be comvnitted for offences. 

By the 5th section of the act of February SSth, 
1799, U shall be lawful for the Judge of any District 
Court of the United States, within whose district any 
contagious or epidemical disease shall, at any time, 
prevail, so as, in his opinion, to endanger the life or 
lives of any person or persons confined in the prison 
of such district, in pursuance of any law of the United 
States, to direct the marshal to cause the person or • 
persons confined as aforesaid, to be removed to the 
next adjacent prison, where such disease does not 
prevail, there to be confined, until he, she, or they may 
safely be removed back to the place of their first con- 
finement; which removals shall beat the expense of 
the United States. 

(ff) United States v. Giles. 9 Cranch, 212. 
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A resolution of Congress passed the 3d Marcfa^ 
1791, directs, that hi case any State shall not have 
coniphed with the above recommendation of the a^3d 
Septemher, 1789, the marshal in such State, under 
the direction of the Judge of the district, be autho- 
rised to hire a convenient place, to serve as a tempo- 
raiy jail, and to make the necessary provision for the 
safe keeping of prisoners, committed under the au- 
thority of the United States, until permanent provision 
shall be made hy lav^ for that purpose; and the said 
marshal shall he allowed his reasonable expenses in- 
curred for the above purpose, to be paid out of the 
Treasury of the United States. By another resolution 
of Congress, passed on the 3d March, 18S1, where 
any State or States, having complied with the recom- 
mendation of Congress, in the resolution of the 23d 
of September, 1789. shall have withdrawn, or shall 
hereafter withdraw, either in whole, or in part, the use 
of their jails, for prisoners committed under the au- 
thority of the United States, the marshal in such State 
or States, under the direction of the Judge of the dis- 
trict, shall be, and hereby is authorised and required, 
to hire a convenient place to serve as a temporary 
jail, and to make the necessary provision for the safe 
keepins of prisoners committed under the authority 
of tl)c United States, until peruianent provision shall 
b<^ made by law for that purpose, and the said marshal 
sliall b(* allowed his reasonable expenses incurred for 
the above pm poses, to be paid out of the Treasury 
of the Uniti^d States. 

Where a State has passed a law, in consequence of 
the tesolution above mentioned, making the keeper 
hable to pains and penalties, the marshal, under the 
28th section of the act of 1789, is not liable for the 
escape of a debtor from the State jail, to which he has 
conunitted him. under civil process, from a Court 
of the United Slates. The keeper of the State jail is 
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neither in fact nor in law, the deputy of the marshal. 
Nor IS he uudei the connnand or direction of the mar- 
shal. The keeper may become responsible, and may 
expose himself, by misconduct, to the pa.ns and penal- 
ties imposed by the law. For certain purposes, and 
to certain intents, the State jail, lawfully used by the 
United Slates, may be deemed to be the jail of the 
United States, but not so as to maice him responsible 
for escape from it.(A) 

If the State gaol be detrimental to the prisoners 
health, and inconvenient, the Circuit Court may order 
the marshal to prepare a place of custody, and remove 
a prisoner thereto, who is indicted for treason, and to 
employ a guard; and, it seems, the expense of such 
guard is a legal charge on the Treasury of the United 
States.(i) But if there be a public jail, not unreasona- 
bly distant, nor unlit for the reception of the prisoner, 
the Court, if called upon on the part of the United 
States, will commit a prisoner to its keeping, provided 
he be there in the custody, and under the sole conduct 
of the marshal of the district, and that the marshal 
shall have authority to admit any person or persons 
to visit the prisoner, that the marshal may think pro- 
per.(A:) That is, it seems, where the State has pass- 
ed a law, permitting to the United States the use of 
such pul)iic gaol.(/) 

By the 4th section of the act of 8th May, 1792, the 
marshal sliall have the custody of all vessels and 
goods seized by any officer of the revenue, and shall 
be allowed such compensation therefor, as the Court 
may judge reasonable. And there shall be paid to 
the marshal the amount of the expense for fuel, can- 
dles, and other reasonable contingencies, that may ac- 
crue in holding the Courts within his district, and 

(h) Randolph v. Donaldson. 9 Cranch, 86. 

[i) United States v. Burr. 351. 358. 866. 

(k) Ih. 358. 

(0 See the argument. 9 Cranch, 80, as to Virginia* 
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providing the books necessary to record the proceed- 
ings thereof, and such amount, as also the compensation 
aforesaid, to the grand and petit jurors, to the witnesses 
summoned on the part of the United States, to the clerk 
of the Supreme Court for his attendance, to the clerks 
of ihe District and Circuit Courts, for their travelling 
and attendance, to the attorney of the district for trar 
Telling to Court, to the marshal for his attendance at 
Court, for summoning grand and petit jurors, and wit- 
nesses, in behalf of any prisoner to he tried for a ca- 
pital offence, for the maintenance of prisoners confin- 
ed in gaol for any criminal offence, and for the com- 
mitment or discharge of such prisoner, and also the 
legal fees of the clerk, attorney, and mai^hal, in cri- 
minal prosecutions, shall be included in the account 
of the marshal and the same having been examined 
and certified by the Court, or one of the Judges of it, 
in which the service shall have t)een rendered, shall 
be passed in the usual manner, at, and the amount ' . 
thereof paid out of, the Treasury of the United States 
to the marshal, and by him shall be paid over to the 
persons entitled to the same; and the marshal shall 
l)e allowed two and a-half per cent, on the amount by 
him to be paid over, to be charged in his future 
account.(//2) 

The act of April 16th, 1817, makes particular provi- 
sions as to the duties of the marshal, clerk, and dis- 
trict attorney, relative to the proceeds of prizes cap- 
tured by the public armed ships of the United States, 
and sold under the order of the proper prize Court, by 
interlocutory or final decree. 

As to monies deposited in Court, see Circuit Court 
practice. 

The officers of Court who have the custody of pro- 

(m) As lo his duties in summoning jurors, See /jQst. Chapter 
XXV. The act of i28th Fv hnrary, IT'Jl), sect. 2, contains a provi- 
sion as to swearing his deputies at a distance. 
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peily, pending process, are responsible for good faith, 
and reasonable diligence. If the property be lost, or 
injured, by a negligent or dishonest execution of their 
trust, they are liable in damages; but they are not, of 
course, liable, because an embezzlement or theft is 
proved. They must bo affected with culpable negli. 
gence, or fraud, and such is the confidence the Court 
places in its officers, that, perliaps, the proof of such 
negligence or fraud ought to be thrown on the other 
party. What degree of negligence may be properly 
required, in trusts of this nature, whether that dili- 
gence whicli a prudent man uses about his own af* 
fairs, and the omission of which is deemed* ordinary 
negligence, or whether responsibility only attaches "to 
fraud or gross negligence, the dolus et negligeidia 
doloproxima of the civil law, is not determined.(w) 

It is a great irregularity in the marshal, in a pro- 
ceeding in rem^ in admiralty, to keep the property, 
or its proceeds, in his hands, or to undertake to dis- 
tribute the same among claimants, without the order 
of the Court : but where this was done mth honest 
views, and without notice of a latent claim, and with 
the assent and ratification of the parties interested, 
the Court would not, after a lapse of time under 
the circumstances of tlie case, hold him responsible 
for such claim.(o) 

The marshal or any officer, may have an attach- 
ment to compel the payment of fees due to him.(7;) 

By the 9th section of the act of a 8th Febinary, 
1795, the marshals of the several districts, and their 
deputies, shall have the same powers in executing 
the laws of the United States, as sheriffs, and their 
deputies, in the several States, have by law, in exe- 
cuting the laws of the several States. 

(n) Rurkc v. Trcvitt. Mason^ 100. 

(o) Anon. 2 Gall. 101. 

(p) The Collector. 6 Wheat. 194. 
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PROCEEDINGS IN CRIMINAL CASES. 

By the 4th article of the amendments to the Con- 
stitution, the right of the people to be secure in their 
persons, houses, papers, and eflfects, against unreasona- 
ble searches and seizures, shall not he violated : and 
no warrarfts shall issue but upon prof)al>le cause, sup- 
ported by oath or affirmation, and particularly des- 
cribing the place to be searched, and the persons or 
things to be seized. 

Commitment and Bail. 

By the 33d section of the act of September S4th, 
1789, for any crime or offence a2;ainst the United 
States, the offender may, by any Justice or Juds;e of 
the United States, or by any Justice of the peace or 
other magistrate of any of the United States wliere 
he may be found,(G) agrceat)ly to the usual mode of 
process against offenders in such State, and at the 
expense of the United States, be arrested, and im- 
prisoned, or bailed, as the case may be, for trial be- 
fore such Court of the United States as, by this act, 
has cognisance of the offence. And copies of the 
process shall be returned, as speedily as may be, into 
the clerks office of such Court, tosjether with the re- 
cognisances of the witnesses for their appearance to 
testify in the case; which recognisancos the magistrate 
before whom the examination sliall be, mav require, 
on pain of imprisonment. And if such conunitment 

{a) ScQ post. Jurisdiction of State Courts and Magistrates. 
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of the offender or the witnesses shall be in a district 
other than that in which the offence is to be tried, it 
shall be the duty of the Judge of that district where 
the delinquent is imprisoned, seasonably to issue, and 
of the marshal of the same district to execute, a war- 
rant for the removal of the offender and the witnes- 
ses, or either of them, as the case may be, to the dis- 
'trict where the trial is to be had. And upon all arrests 
in criminal cases, bail shall be admitted, except where 
the punishment may be death, in which cases it shall 
not be admitted but by the Supreme or a Circuit Court, 
or by a Justice of the Supreme Court or a Judge of 
the District Court, who shall exercise their discretion 
therein, regarding the nature and circumstances of 
the offence, and of the evidence, and usages of law. 
And if a person committed by a Justice of the Su- 
preme, or a Judge of the District Court for an offence 
not punishable with death, shall afterwards procure 
bail, and there be no Judge of the United States in 
the district to take the same, it may be taken by any 
Judge of the Supreme or Superior Court of law of 
such State, By the I4th section of the act of March 
Sd, 1793, bail for appearance in any Court of the 
United States in any criminal cause in which bail is 
by law allowed, may be taken by any Judge of the 
United States, any Chancellor, Judge of a Supreme 
or Superior Court, or chief or first Judge of a Court 
of Common Pleas, of any State or mayor of a city, in 
either of them, and by any person having authority 
from a Circuit Court, or the District Courts of Maine 
and Kentucky,(&) to take bail, which authority, revo- 

(b) These Courts are since altered. See ante^ 28. 30. 96. 194. 
ana Territorial Courts. By the 3d section of the act of March 
2d, 1793, the District Courts of Maine and Kentucky shall have 
like power to hold special sessions, for the trial of criminal cases, 
as hath been heretofore given, or is hereby given, to the Circuit 
Courts, subject to the like regulations. See ante^ 132, 133. 

By the 12th section of the act of 24th September, 1789, remo- 

H h 
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cable at the discretion of such Gouit, any Circuit 
Court, or either of the District Courts of Maine or 
Kentucky, may give to one or more discreet per- 
sons learned in the law, in any district for which such 
Court is holden, where, from the extent of the district 
and remoteness of its parts from the usual residence 
of any of the before named officers, such provision 
shall, in the opinion of the Court, be necessary. Pru' 
vided that nothing herein shall be construed to extend 
to taking bail in any case where the punishment for 
the offence may be death ; nor to abrida;e any power 
heretofore given by the laws of the United States to 
any description of persons to take bail. 

Although the act of September S4th, 1780, does 
not expressly invest the Courts of the United States, 
sitting as Courts, with the power to commit a person 
charged with an offence against the United States, yet 
this power is implied in ttie duties which the Courts 
must perform. And the Court may also take t>ail in 
sucli case(c) 

To warrant a commitment, that proof would not 
be required which would be necessary to convict the 
person on a trial in chief; but the committing magis- 
trate would require, that probable cause should be 
shewn. Probable cause is a case made out by proof, 
furnishing good reason to believe, that the crime alleg. 
ed has been committed by the person charged. When 
such probable cause is shewn, it can be done away only 
by its appearing th.at no such crime has been commit- 
ted, or that the suspicion entertained of the prisoner 
is wholly groundless.(rf) If on a charge of treason, a 
suspicion has been created by the proof, that a militarj' 

vals were authorised from State Courts, to the next District Courts 
of Maine and Kentucky, under the same regulations as to Circuit 
Courts. See ^72^r, 123, 126. 

(c) United States v. Burr. Trial, 80. 

(d) United States v. Burr. Trial, 80. 
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force has been embodied, yet it is done away, if the 
government has had it in its power, and had time to 
produce proof of that fact, and does not produce 
such proof, and no reason is given for the nonproduc- 
tion.(^) 

A magistrate or Couil may commit upon affidavits 
made before another magistrate ; inasmuch as, before 
the accused is put on his trial, all the proceedings are 
ex parte.(f) Still such affidavit, taken ex parte^ will 
always be viewed with some suspicion, and acted upon 
with some caution. If it were obvious, that the at- 
tendance of the witness was easily attainable, but that 
he was intentionally Icept out of the way, it seems, it 
would not be sufficient.(^) There is a difference be- 
tween the strictness of law, in relation to proof ap- 
plicable to a trial in chief, and that which is applica- 
ble to a motion to commit for trial ; but there is some 
limit to the relaxation ; and it will not he extended 
80 far, as to admit a paper purporting to be an affida- 
vit, which is not shewn to be one. It must be an ab- 
solute oatti : not a probable one. 'I^e oath must be 
a legal oath ; and must legally appear to the Court to 
be so.(A) On the question whether that part of an 
affidavit which purports to be as nearly the substance 
of a letter from the accused to the witness as the lat- 
ter could interpret it, where the better is not produced, 
but the witness is at too great a distance to admit of 
its ))eina: ol)tained, is good evidence on a question of 
commitment for treason, the Supreme Court was 
equally divided in opinion.(i) 

A warrant of commitment is illegal, which does not 

(^) Ex parte, Bollman v. Swartwout. 4 Cranch^ 128. 
(/) United States v. Burr, 97. 
(g') United States v\ Burr, 15, 17. 
(h) lb. 99. 

(i) Ex parte, Bollman and Swartwout. 4 Cranch, 180. See 
{tccords and Laws, post. 
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State some good cause certain, supported by oath. 
And if such commitment was in the first instance bj 
Justices, and on a habeas corpus before the Circuit 
Court there was a hearing, in which that Court re- 
manded the prisoner, yet if it appear that they acted 
entirely on the proceedings before the Justices, and 
did not proceed de novo^ nor correct the error, the 
Supreme Court, on a second habeas corpus^ will dis- 
charge the party : and if there be really a good cause 
of commitment, the Justices may proceed de novOj 
talcing care that their proceedings are regular.(ii:) 

A refusal by the magistrates, for want of probable 
cause, to commit for treason, does not detract any 
tiling from the right of the United States attorney to 
prefer an indictment for treason, should he be furnish- 
ed with the necessary evidence.(Z) Nor is it a reason 
why the Court should not commit, that a grand jury 
is sitting, competent to receive and determine a bill 
of indictment on the charge, where the evidence jus- 
tifies a commitment. The commitment is not made 
for the sole purpose of bringing the accused before a 
granJ jury ; it is to sul)ject him personally to the 
jud.rmint of the Court, to which the grand jury is 
only the first step.(m) And if the attorney of the 
United States were about to send up a bill to the grand 
jury, he niiuiht move that the person he designed to 
accuse should be ordered into custody, and it would 
be in the discretion of the Court to grant or reject 
the motion. (?/) 

Although a motion lias been made to commit a per- 
son fur treason, and on a hearing the Judge rejected 
the applieation, because the testimony asjainst him was 
not sutlicient, vet another njoticn mav be made at a 

(/'} l\x p:irt'% nnrforcl. o Crunch, 447. 
(-■) United Stalest'. Burr, 18. 
(in) J!). 80. 
(n) II). HI. 
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future day to commit the person on the same charge, 
if new evidence be obtained.(o) 

On a motion to commit for treason no evidence of 
a treasonable intent will be received, till the fact of 
treason having been committed is first proved,(/?) 
but it is otherwise on the trial of an indictment for 
treason.(9) 

The 84th section of the act of 1789, prescribing, 
that the laws of the several States, except where the 
Constitution, treaties or statutes of the United States 
shall otherwise require or provide, shall be regarded 
as rules of d&cision, in trials at common law in the 
Courts of the United States, in cases where they ap- 
ply, does not, it seems, refer to criminal proceedings. 
The laws of the several States are not to be regarded 
as rules of decision on trials for offences against the 
United States. The words '^ trials at common law" 
apply to civil suits as contradistinguished from crimi- 
nal prosecutions, as well as to suits at common law 
as contradistinguished from those which come before 
the Court sitting as a Court of Equity or Admiralty. 
At any rate it is certain, that this section does not ap- 
ply to original process in criminal cases, for commit- 
ment of a person, against whom a bill of indictment 
is found in a Court of the United States. That case 
is provided for by the I4th section of the act of 1789, 
authorising the Courts to issue writs necessary for the 
exercise of tlieir respective jurisdiction. As therefore 
the 88d section of the act of 1789, provides for an 
arrest in the first instance, a capias or bench warrant 
may issue from the Court, to arrest a person against 
whom a bill of indictment is found for libel or misde- 
meanor, that he may be committed, or held to bail, 

(0) United States v. Burr, 81. 

(/?) United States r. Burr, Trial, 96, 

(7) lb. 469. See post. 
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thouKh, by the law of the State, a summons issues in 
such cases in the first instance. If already in custody, 
an order of the Court may be made in lieu of it.(r) 
It seems after indictment found by the grand jury for 
treason, the Court will not bail the party indicted.(«) 
And the circumstances must be very strong which 
will at any time induce the Court to admit a person 
to bail ^ho stands charged with treason.(<) If the 
trial of a prisoner, indicted for treason, he postponed 
on his motion, to give him time to send for witnesses, 
and the case cannot afterwards be tried, oMing to 
want of time in the Court, it is not a reason for ad- 
mitting him to bail, although the day before the 
acyournment he intimated his design to proceed to 
trial.(2/) 

Qtiery^ how far a Court or magistrate has power to 
demand security for a further hearing, where there is 
not some evidence of probable cause.(a!r) 

As to the place at which the accused is to be com- 
mitted for trial, the Constitution, art. iii. sect. », 3, 
provides, that the trial of all crimes, except in cases 
of impeachment, shall be by jury, and such trial shall 
be held in the State where the said crimes shall have 
been committed ; but, when not committed within 
any State, the trial shall be at such place or places 
as Congress may by law have directed. And by 
art. vi. of the amendments, in all criminal prosecu- 
tions, the accused shall enjoy the right to a speedy 
and public trial by an impartial jury of the State 
and district wherein the crime shall have been com- 



(r) United States v. Burr, 185. 117. 
(,v) lb. 312. 

(r) United States v. Stewart. 2 Dall. 345. See United States 
V. Hamilton. 3 Dall. 17. 

(w) United States v. Stewart. 2 Dall. 344. 
(x) United States v. Burr, 165. 
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mitted, which district shall have been previously as- 
certained by law. By the S9th section of the act of 
September S4th, 1780, in cases punishable with death, 
the trial shall be had in the county where the offence 
was comnutted, or where that cannot be done without 
great inconvenience, twelve petit jurors at least shall 
be summoned from thence. By the 33d section of the 
same act, (before stated) offenders are to be arrested 
and imprisoned, or bailed, as the case may be, for 
trial before such Court of the United States as by 
that act has cognisance of the offence ; and copies of 
the process shall be returned, as speedily as may be, 
into the clerks office of such Court, together with the 
recognisances of the vritnesses for their appearance 
to testify in the case, and if such commitment of the 
offender or the witnesses shall be in a district other 
than that in which the offence is to be tried, it shall 
be the duty of the Judge of that district where the 
delinquent is imprisoned, seasonably to Jssue, and of 
the marshal of the same district to execute, a warrant 
for the removal of the offender, and the witnesses, or 
either of them, as the case may be, to the district in 
which the trial is to be had. The 8th section of the 
act of 30th April, 1790, inflicts a punishment on any 
person or persons who shall commit upon the hi^ 
seas, or in any river, haven, basin, or bay, out of the 
jurisdiction of any particular State, murder, robbery, 
£fc. and provides that the trial of crimes committed 
on the high seas, or in any place out of the jurisdic- 
tion of any particular State, shall be in the district 
where the offender is apprehended, or into which he 
may first be brought. In some other acts of Congress 
the place of trial of specified crimes is designated, as 
piracy, 8jc. 

On these acts it has been decided that the 8th sec- 
tion of the act of 80th April, 1790, applies only to 
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offences committed on the high seas, or in any river, 
haven, basin, or bay, not within the jurisdiction of any 
particular State. In those cases there is no Court 
which has particular cognisance of the crime, and, 
therefore, the place in which the criminal shall be ap- 
prehended, or, if he be apprehended where no Court 
has exclusive jurisdiction, that to which he shall be 
first brought, is substituted for the place in which the 
offence was committed, and has jurisdiction. But if 
a tribunal for the trial of the offence, wherever it may 
have been committed, has been provided by Congress, 
and at the place where the prisoners were seized 
there existed such a tribunal, such tribunal has juris- 
diction and the accused cannot be transported to a dif- 
ferent district for trial. The word " apprehended" 
is not confined in its meaning to a seizure by the civil 
magistrate; it embraces a military seizure: and in 
neither case is there any right in the person seizing 
to select the place of trial, and direct them to be car- 
ried there. Therefore, where prisoners were first 
apprehended in the territory of Orleans, on a charge 
of treason committed in that territory, or its neigh- 
bourhood, by an armed force under the orders of the 
commander in chief of the army of the United States, 
and transported to the District of Columbia for trial, 
it not being alleged that any offence was committed in 
the District of Columbia it was held, that the Circuit 
Comt of the District of Columbia had not jurisdic- 
tion. («/) And it is not in the power of a Circuit 
Court of a district composed of a State, to commit for 
trial in a territory of the United States.(z) 

Sureties of Peace. 

By the 1st section of the act of I6th July, 1798, 



(fy) Ex parte, Bollman v. Swartwout. 4 Cranch, 135. 
(z) United States r. Burr. Append. 2d part 211. 
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the^udges of the Supreme Court, and of the several Dis- 
trict Courts of the United States, and all Judges and Jus- 
tices of the Courts of the several States having authori- 
ty^ by the laws of the United States, to take cognisance 
of offences against the Constitution and laws thereof, 
shall, respectively, have the like power and authority 
to hold to security of the peace, and good behaviour,^ 
in cases arising under the Constitution and laws of the 
United States, as niav or can be lawfully i xercised 
by any Judge or Justice of the peace of the respec- 
tive States, in cases cognisable before them.(a) 

Juries. 

By the 29th section of the act of September 24th, 
1789, in cases punishable with death, the trial shall be 
had in the county where the offence was committed, 
or, where that cannot be done without great inconve- 
nience, twelve petit jurors at least shall be summoned 
from thence. 

The acts of 24th September, 1789, sect. 29, Feb- 
ruary «8th, 1799, sect. 6. >'ay l3th, 1800, sect. 1. 
and April 29th, 1802, make other provisions as to ju- 
ries in civil and criminal cases.(6) 

The words of reference in the act of September 
24th, 1789, sect. 29, to the laws of the State were 
held to be restricted to the mode of designating the 
Jury by lot or otherwise, and to the qualifications re- 
quisite for jurors, but not to relate to the number of 
jurors. The number, therefore, not being fixed by 
the act of Conp;ress, nor any State rule adopted by it, 
^ it must depend on the common law, by which the 
Court may direct any number to be summoned, on 
a consideration of all the circumstances under which 
the venire is issued. As the precept for the petit jury 

(a) See/»o«f. Jurisdiction of State Courts, and Magistrates, and 
Constitution, art. i. sect. 8. S. Art. iii. sect. 1. 1. pOiU 
{hi) Ante^ 167, 168. 

li 
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in these cases, which were charges of treason, direct- 
ed the marshal to return at least forty-eight, he was 
held to have a discretion as to the number beyond 
that, (there being no other order of the Court), and 
that the number of seventy-two jurors summoned in 
each case was not excessive. It seems, also, that the 
roost proper and legal mode of proceeding is, to issue 
a venire in each case, and then there must of course 
be a separate panel returned, in conformity to every 
writ. And where the marshal to each venire return- 
ed sixty jurors from the counties in and near the 
place of holding the Court, and twelve from the 
county in which the treason was charged to have been 
committed, it was held good.(c) In a subsequent 
case in Pennsylvania a venire tested the 11th Octo- 
ber, 1798, and returnable the llth April, 1799, had 
issued, by which, the marshal was commanded to 
summon '' not less than forty eight, and not exceed- 
ing sixty, to serve as petit jurors." The marshal re- 
turned sixty jurors from the city and county of Phila- 
delphia, and on a se|)arate paper seventeen jurors 
from Northampton county, (the place where the trea- 
son was alleged to have been coninntted), and twelve 
from Bucks countv. No venire had issued for the 
two latter returns, nor did any special award appear 
on the record, and the jurors that tried the prisoner 
were from all the three counties. The district Judge 
had verbally ordered the return of the additional ju- 
rors. luEDELL, J. gave no opinion, but thought the 
objection to the panel by the prisoners counsel, that 
the proceedings were not according to the act of Con- 
gress was not insurmountable. Peters J. thought 
the proceedings correct.(rf) 

In a later case, it seems to have been held, that 
where a State law has fixed the number of grand ju- 
rors, the Circuit Court of the United States is govern- 

(c) United States v. Insurgents. 2 Dall. 335. 

(d) United States v. Fries. 3 DaU. 515. 
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ed by such law as to the number. No more can be 
summoned by the marshal, and the deticienciesof the 
panel can be supplied only from the bystanders. If 
a person is regularly put on the panel of the grand 
jury and summoned, he stands there, and cannot be 
displaced by the marshal. The marshal cannot sub- 
stitute another in his stead. If he substitute another, 
such other cannot be considered as being on the panel, 
and the first may come into Court, and on proving 
that he was actually summoned, would be entitled to 
be on the grand i^vy.(d) A person under recogni- 
sance on a criminal charge, may, before the grand 
jury is sworn, to whom a bill of indictment is to be 
sent, except to an irregularity in summoning part of 
the panel of the grand jury.(^) 

It seems, that the part of this act which requires 
twelve jurors to be summoned from the county where 
the offence was committed, is in force, notwithstand- 
ing the adoption, after the passage of this act, of the 
6th amendment of the Constitution requiring the trial 
of the accused to be before an impartial jury of the 
State and district where the crime was committed ; 
for they are not incompatible.(/) 

If only four jurors are obtained from the original 
panel of forty-eight, in consequence of challenges by 
the defendant for favour, an additional panel of forty- 
eight may be awarded by the Court.(g) 

By the S9th section of the act of 80th April, 1700, 
if any person or persons be indicted of treason against 
the United States, and shall stand mute, or refuse to 
plead, or shall challenge peremptorily above the num- 

(</) Umted Slates w. Burr. Trial, 37. See a decision of Tall- 
MADGE D. J. on this subject, referred to, 3 Hall's Law Joum. 121. 
It is believed, that it was afterwards overruled by Van Ness 
D.J. 

(0 United States v. Burr. 37. 

(]fj United States i^. Burr. Trial, 353. 

(^) United States v. Burr. Trial, 354. 388. 480, 4£1. 
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ber of Ihifffy-live of the jury ; or if any person or per- 
WII8 be'iadiclcd of any other of the offences herein be- 
fitte.»rt fiwtli for which the puntahment is declareOto 
bedettb, if lie or they shall also stand mute, or will 
ajHraswer to the indictment, or challenge peremptorily 
aiK»?e the- number of twenty persons of the jury, the 
l^oort^toafty of the cases aforesaid, shall, notwithstand- 
proceed id the trial of the person or persons so stand- 
ing'tniite, or challenging, as if he or titey had pleaded 
iwtBl^y, and render judgment thereon accoi-din^y. 
•■ In nnurdcr, and other crimes (except treason) set 
ifortfi in tMs act, the prisoner can challenge only twen- 
ty: fnit In offences created since thai act, where the 
penal^ is ileath, the prisoner is entitled to challenge 
thirty five, as at common law. The words, "herein 
before set forth," confine the provision to the offences 
tlescrfbed in that act.(/i) 

■Under ttie provisions of the Constitution, and of 
the common law, requiring an impartial jury in crimi- 
nal cases, those who have deliberately fbnned and 
delivered an opinion, that the party is giriVty of the 
crime charged against him, are disqualified to serre 
as jurors. Having formed an opinion of any fuH con- 
ducive to the final decision of the case, woidd not 
disqualify. But if the ofnnion formed be on a point 
so essential, as to go far towards a decision m tfie 
whole case, and to have a real influence on tiis Ver. 
diet, it seems, it would disqualify. Thus, on a diarge 
of treason, it seems, it would not be a sufficient ub- 
jection to a juror that he did believe, and had said, 
that the prisoner, at a time consideraUy anterim' to 
the fact chained in the indictment, entertfuned trea- 
sonaUe designs against the United States. But if he 
had made up and declared the opinion, that to fiie 
time when the fact laid in the indictment is said to 

(A) United Smcs v. Jehiu. 4 DaU. 414. 
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have been committed, the prisoner was prosecuting 
the treasonable design with which he is charged, it is 
a sufficient cause of challenge. So, in homicide^ 
whether the fact of killing is admitted or is doubtful, if 
a juror should have made up and delivered an opinion, 
that though uninformed as to the fact of killing, he 
was confident of -the malice, he was confident that the 
prisoner had deliberately formed the intention of mur* 
dering the deceased, and was prosecuting that inten- 
lion up to the time of his death, it seems it would be 
a sufficient cause of challenge. So, on the charge of 
passing counterfeit bank notes, knowing them to be 
counterfeit, if the juror had declared, that though un- 
certun as to the fact of passing the note), he was con« 
fident the prisoner knew them to be counterfeit, it 
would be a sufficient objection.(i) Where, however, 
the character charged, and the circumstances, are so 
universally notorious that it is obviously and totally 
impossible to obtain a jury, whose minds are not al- 
ready made up, perhaps the rule may be relaxed, so 
far as necessity requires. But, if this necessity does 
not exist, the rule will be adhered to.(A:) These cases, 
it is to be observed, suppose the opinion formed from 
reports and newspaper publications: whether an 
opinion formed by a juror on his own knowledge, is 
good cause of challenge, query. (I) 

Grand jurors as well as petit jurora may be chal- 
lenged for favour ;(m) and in Burr's case the Court 
established the following as th<e proper questions to 
be put to the jurors : first, have you made up your 
mind on the case, or on the guilt or innocence of the 
accused, from the statements you have seen in the 



(/; United States v. Burr. 416, 417, 418. 
Ik) lb. 419. 

(/) lb. 419. See also Mima and child v. Hepburn. 7 Crancb, 
£90, ante. 

(m) United States v. Burr. 38. 
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tt«i«o( tHaO, ud they «ra Ime^ u8Miiia*|Mll«»> 
quired, immediately apon Ilia leqaeMiiiai Mil||trt* 
tech penon ancb couaael, not oiceaiiBgtwotMMmk 
peraoa ahiU desire, to wliom aii^ cewMiBl tfcil^lnf 
fiee aocessat aU seaBOnaUe iHnra : and ef^^MMNl 
penon or penaiH,-aociiied or ia^oled of liKk wflHi 
eforeaud, ataU be rilowed end adrntttudKhMNlM 
defence, to mriw tsyynttj that heibfiAi^> cMliti^ 
Aiee by bwfiii wkoeaa or wibeaaca,-«nil alwB'AHl 
the lilte peoceaa of the Ceort, whem hcioi tfi«a!»«M 
he triedi to eoOipd !■< -or tbrir iritBeeaeK^MppW 
•I hie or dieir triah •« ia muUy pm»»ittmiamtt 
witiienee to appear on the praBecatiiw«iri«|t.4tliK 

Though (his act appliea only to capital cases, jd 
peieoiie. charged widi offimces not capital, have a Con- 
sdtutiahal and legal right to examine tlieir teslimanr, 
and this act is to be eenidend is declaratory ol Ibe 
cbmmon law, in cases where this constitutiunal right ' 
ensts. Tlie word,«r,)> to be taken disjonclively, and 
any person, charged with a crime in the Courts of the 
United States, has a right, before as weU as after in- 
dictment, to the process of the Court, to compel the 
attendance of his witnesses ; and the subptnaia such 
case is to b^ returnable at the term when the indict- 
ment is to be tried,(u) 

Quer^, whether an attachment is the proper pro- 
cess, to compel the attendance of witnesses, or a pro- 
cess to punish.(:r) 

By the sth section of the act of Hay 8th, irta, b 
every prosecution for any line or forfeiture, incurred 
under any statutes of the United States, if judgment is 
rendered against the defendant, he sh^l lie subject to 
the payment of costs. And on every conviction, Ibr 
any other oKnce not capital, die Court may, in thrif 



(u) United Sates t>. Burr. Trial, 160. 

(X) United States v. Ogdco and Smith. See aattt 161. 
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discretion, award that the defendant sliall pay the costs 
of prosecution.(t/) 

Military Expeditions. 

By the act of April goth, 1818, sect. 6, if any per- 
son shall, within the territory or jurisdiction of the 
United States begin, or set on foot, or provide or pre- 
pare the means for, any military expedition or enter- 
prize, to be carried on from thence against the terri- 
tory or dominions of any foreign Prince, or State, or 
of any colony, district, or people, with whom the 
United States are at peace, every person, so bffending, 
shall be deemed guilty of a high misdemeanor, and 
shall be fined, not exceeding three thousand dollars, 
and imprisoned, not more than three years. Tiiis act 
repeals the act of 5th June, 1794, the 5th section of 
which is similar to this section, except that it does 
not contain the words, " or of any colony, district, or 
people."(2;) 

Under this act, the crime consists, not in intention, 
but in acts. The act of Congress does not extend to 
the secret design, if not carried into open deed, nor to 
any conspiracy, however extensive, if it do not amount 
to a beginning, or setting on foot, a military expedi- 
tion. The issue, on an indictment containing no 
charge of conspiracy, is, whether the particular facts 
charged were committed.(a) 

It seems, a single individual may commit the crime 
forbidden by this act. (ft) 

In misdemeanors punishable by statute, describing, 
as the sole offender, the person who commits the 
prohibited act, the principal is within the act, the ac- 



(y) Antt^ 219. 

(z) See Ex parte, BoUman v. Swartwout. 4 Cranch, 136. See 
Commitment and Bail, ante^ 240. 

{a) United States V. Burr. Trial. Append. 2d part 191. 
(h^ lb. 
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cessaryisnot One, therefore, irtiaconaMh 4|!f^Bo- 
cures the acts mentioned in this law,'ii ndtlndMHie 
as committing the acts; nor, «i an isAcfiMMIrw 
chai^ng him, cui the acts of tile priAdit^ bpim^NK 
in ^dence, except to shew the ebaraotca: 4U)d)a|||ilt 
of the expedition.(c) ' . * >?i 

Where the defendant was indicted^or tngtaliaiiit 
military expedition in the county of Wood, Ih-ilke 
State and district of Viif^nia, to be carried on trtm. 
thence .i^inst the domimons of a foreign Mdw at 
peace with theUnited States, and for therv aeHiig on 
foot a military enterprise agdnst his teTritoilBai''Mid 
providing the means for a miBtaiy cfnterpslBo, ftiMii 
held, '■'-:■ ' '""^ 

i. Tljat on such indictment, the dodarations of 
third persons^ not forming a partJbf the transactions, 
and not made in. the preseiice of the accused^ cannot 
be received in evidence. 

S. That any legal testimony, shewing (he character 
and objects of the expedition, as, for instance, respect- 
ing the arms and provisions, no matter by whom pur- 
chased, the conduct of the parties concerned or their 
public declarations, or marching against the foreign 
territory, any manifesto to this effect, or agreement 
among themselves for such expedition, arc evidence. 

3. The acts of accomplices, except so iar as they 
prove the character and objects of the expedition, are 
not evidence. The accom[;lice is responsible turn- 
self; and he who procures or advises the act is an ac- 
cessary, and he is not punishable as a prindpal, under 
the act. 

(c) United Sutesv. Bnrr. Tml. Append. 2d part 191. 
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4. The acts of the accused in a different district, 
constituting in themselves substantive cause for a pro- 
secution, cannot be given in evidence, unless they go 
directly to prove the charges laid in the indictment. 
Providing means in Kentucky, was, therefore, held 
not evidence on this indictment : though the declara- 
tions of the defendant in Kentucky, that he had pro- 
vided means in Wood county, would be. 

B. Orders given in Kentucky, by the defendant, and 
means provided in consequence thereof in Virginia, 
are evidence on this indictment ; if those orders were 
given to persons not accomplices, and not guilty, un- 
der the act, themselves ; but if they are accomplices, 
it is otherwise.(^/) 

Perjury. 

By the I8th section of the act of April 30th, 1790, if 
any person shall wilfully and corruptly commit per- 
jury, or shall by any means, procure any person to 
commit wilful and corrupt perjury, on his or her oath 
or affirmation, in any suit, controversy, matter, or cause 
depending in any of the Courts of the United States, or 
in any deposition taken pursuant to the iaws of the 
United States, every person, so offending, and being 
thereof convicted, shall be imprisoned, not exceeding 
three years and fined, not exceeding eight hundred 
dollars, and shall stand in the pillory for one hour, 
and be thereafter rendered incapable of giving testi- 
mony in any of the Courts of the United States, until 
such time as the judgment so given against the said 
offender shall be reversed. 

An indictment, charging the perjury to have been 
committed on the hearing of a certain complaint against 
A. B. and others, for piracy, '' depending before the 

(d) United Sutes t^. Burr. Trial. Append, part 189. 
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Hon. J. D. then, and ever since, being Judge of (he 
District Court of the United State?, for the distiict af 
MassacIiuscKs, and a magistrate of the United States," 
is not good under this act. The act applies only lo 
suits, ^'c, depending in Court, and that should be stat- 
ed. Nor would a charge of perjury in a deposition, 
be good, unless it was stated in the indictment, that it 
was taken pursuant to the laws of the United States. 
The word deposition means written testimony, and 
cannot be construed to include a verbal oatli.(e) 

Larceny. 

By the i6th section of the act of 30th April, 1790, 
if any person, within any of tiie places under the sole 
and exclusive juiisdiction of the United States, or upon 
the high seas, shall take and carry away, with an intent 
to steal or purloin, the personal goods of another, or if 
any person or persons, having at any lime hereafter 
the charge or custody of any arms, ordnance, munition, 
shot, powder, or habiliments of war belonging to the 
United States, or of any victuals provided for the vic- 
tualling of any soldiers, gunners, mariners, or pio- 
.peers, shall, for any lucre or gain, or wittingly, ad- 
^*i^edly, and of purpose to hinder or impede the ser- 
vice of the United States, embezzle purloin, or convey 
away any of the said arms, ordnance, munitioD, sbot, 
or powder, habiliments of war, or victuals, thcB, aad 
in every of the cases aforesfdd, the person or persons 
so offending, their counsellors, aiders, and abettors, 
(knowing of and privy to the offences aforesaid), shall, 
on conviction, be fined, not exceeding the fourfold 
value of the property so stolen, embezzled, or pur- 
loined : the one moiety to be paid to the owner of 
the goods, or the United States, as the case may be, 
and the other moiety to the informer and prosecutor, 

(e) UMted Sutes r. Clark. 1 GaU. 497. 
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and be publicly whipped not exceeding thirty-nine 
stripes. 

It is not larceny, punishable under this act, if com- 
mitted on board an American vessel lying in an en- 
closed dock, in a foreign country, not being on the 
high seas.(/) 

(/) United States v. Hamilton. Mason, 152. 
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How far the Courts of the tJnited States can^ra^ 
dse crimioal jurisdictfon, oyer oflences at the tiomoMi 
law, not declared such nor made puoishaUe, by wtf 
act of Congress, is a question on 'which a colitrilie^ 
of opinion is to be found. It arose at an earlj poM 
after the adoption of the Constitution. In the jear 
1798, Gideon Henfield, a dtizen of the United ttttes, 
'was arrested for engaging at Charleston, in tiie sttlrlee 
of the French Republic, and afterwards comniiflfiig 
hostilities in a French vessel, on the high seas, against 
the enemies of France, with whom the United States 
were at peace, and had treaties ; there being, then, no 
act of Congress forbidding such acts. The attorney 
general of the United States, (E. Randolph), on the 
application of the Secretary of State, gave an opinion, 
tliat Hentield was punishable, because treaties were 
the Supreme law of the land, and by treaties with three 
of the powers at war with France, it was stipulated, 
that there should be a peace between their subjects 
and the citizens of the United States : and that be 
was indictable at the common law, because his conduct 
came within the description of disturbing the peace of 
the United States. Henfield was afterwards indicted, 
and tried at Philadelphia but was acquitted.(a) 

(a) 1 Wait's State Papers, 85, 86. 143. See 2 DaU. 391, 39t, 
arg. 5 Marsh. Life of Washington, 434, 435. The charges to 
the grand juries delivered by Jay C. J. and Wilson J., the for- 
mer at Richmond in May, 1793, and the latter at Philadelphia in 
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An indictment in the Circuit Court against the de- 
fendant, (a consul from Genoa,) for sending anony- 
mous and threatening letters to the British minister 
and, otiier individuals, with a view to extort money, 
was sustained, in the year 1794, on the ground of its 
being an offence at common iaw.(6) In the year 
1798, a defendant was convicted in the Circuit Court, 
of attempting to bribe the commissioner of the reve- 
nue, an officer under the 1 reasury department of the 
United States, to give him a contract for building a 
light house, which was to be erected under a law of 
the United States, and, on a motion in arrest of judg- 
ment, the Court were divided in opinion. . Chase J. 
held, that the indictment was not sustainable, as Con- 
gress had not defined the offence, nor prescribed a 
punishment, and that no common law authority, was 
vested in the Courts of the United States, as to crimes 
and punishments. Peters D. J. held, that the Courts 
of the United States were constitutionally possessed 
of a common law power to punish misdemeanors, and 
that the indictment was good. Sentence of fine and 
imprisonment was passed on the defendant by the 
Court The question was not carried up to the Su- 
preme Court, there being then no law that provided 
for its being done by certificate, where the opinions 
of the Judges were opposed, and the prisoners coun- 
sel declining to remove the case by consent.(c) 

In the case of Isaac Williams, an American citizen, 
who was indicted in Connecticut, in the year 1799, 
ID the Circuit Court for accepting a commission from 
the French Republic, in Guadaloupe, to cruize against 

July, 1793, are to the same eflfect, as the above mentioned opinion. 
They are contained in i'hc Philadelphia Daily Advertiser, of the 
year 1793. Congress, by the acts of 5th June, 1794, and 14th 
June, 1797, made provision for cases of a similar description. 

(b) United States v. Havanu 2 Dall. 297. Jay C. J, and 
Peters Disc. J. 

(c) United States v. Worrall. 2 Dall. 584. 
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the Britisfa, and aho for captnring a Btftiih iii>ii J^ 
contrary to the Slat article of the treaty «ltli4k«at 
Britain, the defendant set us as a defence a^ 
zation by ihe laws of France in l79%and a 
^eire from that time, during part of irhich he nae^a 
public service in the Frendh navy, EsLumovtmOv^ 
declared, that the common law of thb iraimiff it^ 
mains the same as it was before the RevokMkM; ttat 
the defendant could not dissidye the compact wUch 
'bound him to alle§ptence, without the defiiCdt or etti- 
sent of the community : neither of which appoMd; 
and that the evidence was irrelevantjaa[idoiq^tiii»t# 
go to the Jury, Law B. J. dubUantej and &e deiBfr 
dant was convicted and sentenced to fine and ini^pii- 
sonment, on both mdictments.(iO 

This jurisdiction was not asserted in any ease eAsr- 
wards for several years. In the year 181S, it was ad- 
judged, by a mqority of the Supreme GoiM% that be- 
fore criminal jurisdiction can be exeroisn^ Ooqgress 
must first make an act a crime, affix a punisbmentto 
it, and declare the Court that shall have jurisdiction 
of the offence. It was, therefore, held, that an indict- 
ment at common law, could not be supported in the 
Circuit Court, for a libel on the President and Con- 
gress of the United States.(e) But it would seem 
from a subsequent case, in the year 1816, that the 
point is not settled by this decision. For where the 
defendant was indicted in the Circuit Court, for ford- 
bly rescuing a prize, that had been captured during 
the war, by two American privateers^ and the question 
was, whether the Circuit Court had jurisdiction over 
common law offences against the United States, on 
which question the Judges of the Circuit Court were 

(d) 4 Hairs Law Journ. 361. See the act of 14th Jane, 1797. 
and post, 

(e) United States v. Hudson and Goodwin. 7 Cranch, S2. See 
United States v. Passmore. 4 Dall. 374. 
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divided5(e) although one of the Justices, (Johnson), 
stated, that he considered the question settled by the 
foregoing case, the other Justices present seem not to 
have so considered it, and it was stated, that a differ- 
ence of opinion existed among the members of the 
Court, on the point ; but, the attorney general de- 
clining to argue it, the Court certified in conformity 
with the decision in the United States v. Goodwin.(rf) 

(r) See the reasons of Story J. at large in favour of the juris- 
diction. United States v, Coolidge. 1 Gall. 488. 502. 

(d) United Scatrs v. Coolidge. 1 Wheat. 416. Sec United 
States t;. Gill. 4 Dall. 426. United States v. Burr. 4 Cranch, 
501. Commonwealth r. SchaefTen 4 Dall. Append. XXXI. 
Commonwealth v. Kosloflf. 5 Serg. and Kawle. 545. Observa- 
tions of Blanu J. 12 Niles's Reg. 377. 461. United States v. 
Bevans. 3 Wheat. 336. United States v. Wiltherger. 5 Wheat. 
76. Tucker's Black, vol. i. part 1. 378. 
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The GoMtitdtion of the United 8tatM.WMrordriv4 
and e9tablished, not by the State^^in th^r ao^wijCdigi 
capQcttfi bu^ emphatiodly, as tfae^prqamUe? INTqimnhm 
ces, by the people of the Uiuted States. t-1%^-«b«tf 
invest the govemment of the Xliiioh with Ukf} ^p m 
they pleased, and could restrain or prohtUt .tha^PlBAi 
dse of any power by the State ^verhmeDtta^ tf4ilM»f« 
ed expedient. They could reserve to thjMMidMHi 
tfiose^Boverdgn authorities, whicli they didnttt l alio oae 
to delegate. The Constitution was not jMSsaaar^- 
carved out of existing State sovereignties, or a sur- 
render of power already existing in them : but a new 
distribution by the hands of the people, so fer as re- 
spected the government of the Union, leaving unim- 
paired, in other respects, the State Governments. 
Thus the lOth article of the amendments declares, 
that the powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the peo- 
ple.(iz) The basis of the government is, that the 
people have an original right to establish, for their fu- 
ture government, such principles as, in their opinion, 
shall most conduce to their own happiness. These 
principles are fundamental, and designed to be per- 
manent(() 

{a) Martin v. Hunter's lessee. 1 Wheat 325. M^CuUoch v. 
May land. 4 Wheat. 404. 
(b) Marboryo. Madison. 1 Cranch, 176. 5 Wheat. 48. 



JURISDICTION OF STATE COURTS, ^c. gQ^ 

The Constitution containing a grant of powers in 
many instances similar to those ah*eady existing in the 
State governments, and some of these being of vital 
importance also to State authority and State legisla- 
tion, a mere grant of such powers in affirmative terms 
to Congress, does not, per se^ transfer an exclusive 
sovereignty on such subjects to the latter. On the 
contrary, the powers so granted are never exclusive 
of similar powers existing in the States, unless where 
the Constitution has expressly, in terms, given an ex- 
clusive power to Congress, or the exercise of a like 
power is prohibited to the States, or there is a di- 
rect repugnancy or incompatibility in the exercise of 
it by the States. The example of the first class is to 
be found in the exclusive legislation delegated to Con- 
gress, over places purchased by the consent of the 
legislature of the State in which the same shall be, 
for forts, arsenals, dock-yards, ^c; of the second 
class, the prohibition of a State to coin money, or emit 
bills of credit ; of the third class, the power to esta- 
blish an uniform rule of naturalization, and the dele- 
gation of admiralty and maritime jurisdiction. In all 
other cases, not falling within the classes already men- 
tioned, the States retain concurrent authority with 
Congress, not only upon the letter and spirit of the 
loth article of the amendments of the Constitution, 
but upon the soundest principles of general reason- 
ing.(c) There is this reserve, however, that in cases 
of concurrent authority, where the laws of the States 
and of the United States dre in direct and manifest 
collision on the same subject, those of the United 
States, being the Supreme law of the land, are of pa- 
ramount authority, and the State laws so far, and so 
far only, as such incompatibility exists, must necessa- 
rily y\elA.(d) So, it is declared to have been general- 
re) Houston V. Moore. 5 Wheat. 48. Per Story J. 
(J) lb. 
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ly beld,.tfiat the State Goprts have concurrent jurisdic- 
tim-wHb the Courts of the United States in cases to 
which 'tb()ju4icul poweris extended, unless the juris- 
^cfion of tiie Courts of the United Slates be render- 
ed exdunve by th^ Jffords of the third article of the 
Cdiistitution.(iir) How &r the jurisdiction of the Fe- 
deral Courts is .rendered exclusive Uy the words ttf 
tbe third artide of the Constitution, Is not specifi- 
cally stated, except, as we have seen, that it is ex- 
duave as to all cases of admiralty and maritime ju- 
risdiction^/) But, it is said, that Congress have pow- 
w to make the jurisdiotien of the Courts of the United 
Sti^Maxclorive in 8)1. cases to which the judicial pow- 
er of. the United States is extended hy the Constitu- 
tion, and, . tbrougtHHit the act of September £4lb, 
1789, have leg^lated on that su|>position.(,^) 
;. It seems, the Uiuted States, in the course of legis- 
lation upm the otgects entrusted to their direction, 
may eommit -the dedrion of causes arising under a 
particular act to the Courts of the United States 
solely, if deemed expedient ; but in every case in 
which the State Courts are not expressly excluded by 
act of Congress, they may take cognisance of causes 
growing out of such BCt.(A) Congress canDot co^er 



(0 Cotiens V. Virginia. 6 Wheat. 396. Per Marsball C J. 

(/) Mania v. Hunter's Icbkc. 1 Wheat. 337. See Uoaaton 
V. Moore. 5 Wheat. I, 

M Martin v. Hunter's lessee. 1 Wheat. 337. See Houston 
Tt. Moore. 5 Wheat. 26. Cohens v. Virginia. 6 Wheat. 397. 
By the 11th sectioa of the act establishing Circuit CoortSf passed 
the 13th Fchruary, IBOl, now repealed, (ante, 93,} the cognisance 
of alt pcnaliiea and forfeitures accruing under the laws of. ibe 
United Sutcs, was vested in the Circuit Courts, exclusively of the 
State Courts, where the offence was committed within fifty milci 
of the place of holding the Circuit Courts. See also sect. 13. 

(A) Houstoiiv.Jiporc. 3 Wheat. 26. Story J., however, ex- 
cepts all cafes of admiralty and maritiine jurisdiction. These, be 
ciMuiders veMed by the CoDstitution exclusively id the Courtt of 
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jurisdiction upon any Courts but such as exist under 
the Constitution and laws of the United States ; but 
the State Courts may exercise jurisdiction in cases 
authorised by the laws of the State, and not prohibited 
by the exclusive jurisdiction of the Federal Court8.(i) 
The criminal jurisdiction vested by the act of Sep- 
tember 24th, 1789, in the Courts of the United States, 
in cases arising under the judicial power granted by 
the Constitution, was made, by that act, exclusive of 
all State jurisdiction. Still it seems, Congress may 
vest in the State Courts criminal jurisdiction over 
these cases, concurrent with that of the United States 
Courts. But to vest this jurisdiction, an act of Con- 
gress must expressly authorise it : for, as the jurisdic- 
tion of the Circuit and District Courts was, by the act 
of September S4th, 1789, made exclusive in criminal 
cases, cognisable under the authoiity of the United 
States, unless otherwise provided, it was necessary 
for Congress, by another law, to declare the jurisdic- 
tion in offences of this description not exclusive. 
Thus, the acts punishing forgery of the notes of the 
liank of the United States,(A:) and for counterfeiting 
the current coin of the United States,(/) were accom- 



the United States. lb. 49. See Martin v. Huntcr^s lessee. 
1 Wheat. 330. Cohens v. Virginia. 6 Wheat. 396. 

(i) Houston V, JMoore. 5 Wher^t. 27, :.d. But see the opinions 
of Johnson and Story J. in that case. To confer the power of 
determining such causes, (causes arising out of the national Con* 
stitutiony) upon the existing Courts of the several States, would, 
perhaps, be as much, ^' to constitute tribunals,^' as to create new 
Courts with like power. Federalist, No. 81. I am inclined to 
suppose, that Congress are not restrained from vesting the cogni- 
sance of any case, comprehended under those heads, (controversies 
to which the United States are a party, and all trials for offences 
against the Constitution or laws of the federal government,) in the 
State Courts, should they find it advisable so to do, especially in 
fiscal proceedings, and lesser offences against the peace. Tucker's 
Black, vol. i. part i. page >82« 

(i) 24th February, 1807. April 10th> 1816. 

(/) 21 St April, 1806. 
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paniiNl wilb a^pnwiM^ tbtt oothiag^ thiiiiiiiiif HirtOiiiii 
should. te constnied to deprive fb«^C9MWMNi<tfMi 
individiul States of jaiisdicdQA undM tber^lM*^ "tf 
the. flMrend fliatefl!, of offtnceB maie -:0^^ 

. . Where the jiiPiBdiedon «f the tTaflttd 8MeB fUlnt 
iod el ft State' CJoiirt b (soaeHrvenl^ tlM>willMMKfi«f 
either Goni^whetheedfeoQdctioiv or MqritirifttW 
be. pleaded in bar to a prosecUtioB ill tlM^ «a»iv^^ 
tile same effeet ofta judgment tji m^MlB>€iQaai^ 
dfil^ caiie may be pteaded in h>r» in an actten Jlt^e 
aamje eauae^ in a Gireoit eourt:(ii) "Vi»#t:«^ 

Where the laoiatibo of ap act of GongMM atfHMU 
rBy intolvea with it a noKifio* of i» Stale ki«tov«*INM 
cidzeiiB of a State oppMe tbe^xetnttoir.ofii^^^^ 
Googreaa ivith foree, and in 00 dolMg fiitlrttViJiMt 
State law, querg^ whether they cafa be^:art^ftii*lB 
t«» indictment^ and two puniahmenSti^^^Mb ft^^-ii 
breach of the act ofCobgteas,andanotlKfii»ai(4iMidi 
of the State law. (0) 

By various acts of Congress, duties have been im- 
posed on State magistrates and Courts, and they have 
been vested with jurisdiction in civil suits, and in com- 
plaints and prosecutions for lines, penalties, and for- 
feitures, arising under laws of the United State8,(p) 

(m) Houston 9. Moore. 5 Wheat. 26. 30. See, however, the 
opinions of Johnson and Stort J« and the case put by Johnson 
J. 5 Wheat. 34, as to robbery of the maiL 

(n) Houston v. Moore. 5 Wheat. 31. 

(o) See the opinion of Chase J. 1 Hall's Jouru. of Jurispra- 
dence, 262, and the cases above cited. 

(p) Houston V. Moore. 5 Wheat. SS. See the judicial actf 
24th September, 1789, sect. 30, S3. Act relative to seamen, Jdy 
20th, 1790, sect. 2, 3, 4,5, and to the fisheries, June i9thy 1813, 
sect. 1. Act relative to fugitives, February l£th, 1793. Act fer 
laying duties on licences, 5th June, 1794, sect. 5. Act for remis* 
sions of penalties, fee. March 3d, 1797, sect. S. The stamp act of 
July 6th, 1797, sect. 20. Act relative to contested electioos, Jan* 
uary 23d, 1798. Act for the relief of the refugees, April fth^ 
1798| sect. 3. Act relative to sureties of the peace, 16th Jdtyt 
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and, in civil suits, the State Courts entertain such ju- 
risdiction. Thus, bonds given to the United States 
for duties may be sued in the State Courts, where 
the act of Congress prescribes that they may be pro* 
secuted in the proper Court having cognisance there- 
of : for the act of S4th September, 1789, sect. 9, and 
11, makes the jurisdiction of the State Courts concur-* 
rent with those of the United States, where the United 
States are plaintiffs.(9) 

But, in penal and criminal cases, the State Courts 
have, in several instances, declined exercising such 
jurisdiction, though expressly vested by act of Con- 
gress. In a case which occurred in the State of Ohio 
in the year 1803, the Court was equally divided on 
the question, and the jurisdiction was sustained.(r) 
But in a subsequent case, in the same State, an infor- 
mation was filed by the collector of the revenue for 
the 6th collection district of Ohio, in the St. Clairs- 
ville Court of Common Pleas of that State, against the 
defendant, for selling domestic distilled spirits without 
a licence therefor from the collector, contrary to the 
act of Congress, praying a forfeiture to the United 
States under the act, and tiie defendant excepted to ' 
the jurisdiction of the Court, and also to the mode of 
proceeding. The Court decided, that the United 

1791, sect. 1. (ante 24-8.) The collection law, of March 2d, 1799, 
sect. 20, 36, 68. Act establishing Circuit Courts, 13th February, 

1801, sect. 11. Act rrlativc to the Indian tribes, 30th March, 

1802, sect. 16. Naturalization Act, 14th April, 1802. Acts to ex- 
tend Jurisdiction ii) ctrtain cases to State Judges and State Courts, 
March 8th, 1806, and 21st April, 1808. Act regulating the Post 

.Office Establishment, 30ih April, 1810, sect. 35. Acts of July 
24th9 and August 2d9 1813, laying duties. Act of March 3d, 
1815, to vest more clFectually in the State Courts, and in the Dis- 
trict Courts ot the United States, jurisdiction in the cases therein 
mentioned. 

{q) United States v. Dodge. 14 Johns. Rep. 25. The act of 
March dd, 1815, is to the same effect, ante^ 222. 

(r) Woithington v. Masters. 1 Hall's Joum. of Jurispru- 
dence, 196. 



gyg JURISDICTION OF STATE COURTS 

States could not make use of the State Courts, to en- 
force their penal laws, and that the proceeding by in- 
forniation was a criminal proceeding, and contrary to 
the Constitution of the State.(^) So, where an action 
of debt was brought in the Supreme Court of the 
State of New York, to recover a penalty of one hun- 
dred and fifty dollars under the act of Congress, pass- 
ed the sd August, 1813, entitled an act for layins du- 
ties on licences to retailers of wines, spirituous li- 
quors, and foreign merchandizes, which authorised 
the suit to be brought in a Court of that State, and the 
defendant pleaded to the jurisdiction of the Court, 
the Court (Platt J. diss.) determined in favour of 
the defendant, holding, that it was not competent to 
Congress to confer jurisdiction on the State Courts, in 
criminal or penal cases arising under the laws of the 
United States.(«) 

Where the defendant was indicted in a State Court 
in Virginia, in the name of the Commonwealth, for 
stealing packets from the mail, it was determined, 
that as llic offence was created by an act of Congress, 
a State Court had no jurisdiction. (;/) 

So, where an action of debt was brought in a Court 
of the State of Virginia, to recover a penalty, inflicted 
by the act of Congress to insure the collection of the 
revenue of the United Spates, which penalty "the act 
declared nii^bt be recovered in a State Court, the 
case I)cirv2; adjourned to the general Court of Virginia, 
it was held, that the act of Cona:ress was. in this re- 
spect. unconstitutional, and to assume jurisdiction over 
the case, would be to exercise a portion of the judi- 



(a) United States t;. Campbell. 6 Hall's Law Journ. 113. As 
to inlornintions, See antt*^ 210. 

(/) Unitrd States t? Lathrop. 17 Johns. 5. 

(//) Commonwealth t^. John Feely. Virginia Cases, 321. The 
:jct oi C()ngv( ss ot .30ih April, 1810, authorises such prosecutions 
in the State Courts. See sect. 35. 
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Cial power of the United States, which by the Consti- 
tution, is deposited in other hands.(a;) 

In the case of Almeida, who was committed in the 
State of Maryland by a Justice of the peace of that 
State, on a charge of piracy, and brought up on ha- 
teas corpus directed to the marshal, it was held, by 
the Judges, Bland and Hanson, that Congress could 
not constitutionally invest the judicial officers of that 
State with any portion of the judicial power of the 
United States, in any criminal case whatever, and, . 
therefore, could not use the judicial officers of the 
States as agents, to arrest and bring offenders to jus- 
tice, such agency being a judicial act. 'I'hey th(Te- 
fore held the 83d section of the act of September S4th, 
i789, by which such authority is given to be uncon- 
stitutional and the acts done under it, by a state 
magistrate, null and void, and, discharged the pri- 
soner.(y) 

But in a subsequent case, the prisoner, who was 
brought up before Judge Cheves, in South Carolina, 
on a habeas corpus directed to the marshal of that dis- 
trict, had been committed by a Justice of the peace of 
that State, on a charge of forging protections for Ame- 
rican seamen, which was an offence a$;ainst the laws 
of the United States, the Judge decided among other 
things, that granting a warrant of commitment was a 
ministerial, not a judicial act ; that Congress had a 
light to constitute any citizen of the United States a 
conservator of the peace, though also conservators 
of the State, and that, in relation to tlie case before 
him, the 33d section of the act of September S4th, 
1789, was constitutional ; and he remanded the pri- 
soner, (z) 

'x) Jackson V. Row. Nat. Intell. Dec. 23. 1815. 

[y) Case of Joseph Almeida. 12 Niles's W. Reg. 115. 213. 

{z) Ex parte Rhodes. 12 Niles's W. Reg. 255. See remarks 
of Judge Bland, ib. 376, And see the case of Commonwealth 9» 
HoUoway. 5 Binn. 512. 

M m 
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So where three American seamen entered on board 
of ah American veiisel at Boston, having signed the 
dlipl^g artii^e^i and afterwards deserted in Vjr^nia, 
l^ld wen there. CDmmitted to jail by a Justice of (he 
peace of the cppnty of Henrico, in that 8talc, hy vir- 
tue of the 7ih- section of the act of Congress of the 
9(tth July,.l!M»0, making it " lawful foi any JuMlce of 
the peace within the United States," to act in such 
caae, a habeat cprjius was taken out before a Judge of 
the Sopenor Court, and was adjourned to the general 
Court, who oame to no definitive conclusion on the 
queatioD, whetfaier the act of commitment, as required 
bythe^adaectionolthe act of Se|)leml}erS4th, I78U, 
^rai,. .strictly, Duniaterial only, or purtook in part of the 
jodidal chvupter, hut the majority of the Court, de- 
<^ed, that whether strictly ministerial or not, com- 
mitments ina4e under and pursuant tn the 7ih section 
of ^e act of £Olh July, irt)0, were lawful and right: 
that such commitments were not intended by (he Con. 
Btitution to be vested exclusively in the Courts of the 
United States; that special powers, partaking of a ju- 
dicial nature, may be given by, and exercised under 
the acts of Congress, without making the persoiu ex< 
ercising them Courts of the United States ; aod that 
the act might be done by individuals appointed by 
law, or designated by general description. But ttie 
Court declared their opinion, that Congress could not 
^ve jurisdiction to, or require services of, any officer 
of the State government, as such.(a) 

(a) Ex parte Pool and others. Nat. Intell. Nov. lOth and Dee. 
11, I82I. It is to be obBcrved, however, in this case, that the Cowt 
remark, that the imprigonniEnt directed by this act of Congrrsa ia 
for no determinate period, ('it being till the vessel is ready to de- 
part, or the master require the seaman's discharge ;) that it is not 
inflicted as a punishment, and is not directed with a view to any 
trial for any offence whatever. They could not, therefore, regard 
the execution of this act, tw the frotecutien of a pubHc ofaict. 
Stepttt, Conatitution, art. iii. a. 1. 1. 
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Under what circumstances, and how far, Judges of 
a State Court have power to issue a habeas corpus^ 
and decide as to the validity of a commitment or de- 
tainer under the authority of the United States, seems 
to have been variously determined in the State Courts. 

Where the parties impnsoned stated, in their peti- 
tion to the State Judge for a habeas corpus^ that they 
were confined in fort M'Henry, near Baltimore, with- 
out the authority of law, and it appeared on the re- 
turn of the writ, that they had been arrested by Gene- 
ral Wilkinson, (commander in chief of the army of 
the United States,) at New Orleans, on suspicion of 
being connected with Burr, in treasonable practices, 
and had been transported by sea to that place, to wait 
the order of the Secretary at War, and that they were 
private citizens, not subject to military authority, and 
there was no proof against them, Nicholson C. J. 
held, that as General Wilkinson had no right to arrest 
them, his inferior officers had no right to detain them, 
and acted without even the colour of authority, and 
lie dischar^ced them.(ft) But, where a habeas corpus 
had issued from the same Judge, on a petition stating, 
that Emanuel Roberts had been seized, and forcibly 
carried on board the brig Syren, (an United States 
armed vessel,) and there detained, the Judge stated, 
that if the fact had so appeared, the relator must have 
been dischars;ed, and the parties implicated held to 
bail, to answer a criminal prosecution. But it appear- 
ing, that the relator, a boy of 16, had voluntarily en- 
listed in the service of the United States, received 
wages in advance, though it was contended that the 
enlistment was irregular, the Judge held, that he could 
not call the United States before him, to inquire into 
the nature of the contracts between them and indivi- 
duals, unless, perhaps, in an extreme case; and that 

(b) Cited in the case of Emanuel Roberts. 2 HaU^s Law Journ» 
195, in Maryland, (1809.) 
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the whole proceeding being under the Constitution 
and laws of the United States, he had no right to 
interfcre.(c) 

So, where application was made to the Supreme 
Court of tiie State of New York, for a habeas ccrpm 
to an officer of the army of the United States, to briq| 
up the body of a person stated, by affidavit, to be an 
enlisted soldier, and that he was an infant of the age 
of 17, and had enlisted without his father's consent, 
wiio prayed his release, the Court refused to allow 
the writ. Kbnt C. J. declared, that the enlistment 
being under colour of the authority of the United 
States, and by an officer of that government, the 
Courts of the United States had complete jurisdiction 
over the offence of unlawful imprisonment in such 
case, and the State Courts had none: in which case, 
the State Courts had no Jurisdiction by fiabeas corpus. 
That a State Court would not inquire into the validity 
or regularity of process, where a person was detained 
by the marshal, under colour of process. Thompson 
J. concurrei], on the ground that the party might have 
relief from a Judge of the Circuit or District Court: 
but would not disclaim having jurisdiction in any case, 
where the impiisonment or restraint was under co- 
lour of the authority of the United States. The other 
Judges concurred in refusing the writ, but reserved 
the question of jurisdiction.(d) 

So, in the case before mentioned where a prisoner 
was arrested by a warrant from a justice of the peace 
of the State of South Carolina, on a charge of coun- 
terfeiting protections of American seamen, an offence 
against the laws of the United States, and brought up 
on hahras corpus before Judge CiieveS; and it was 
contended, that the magistrate who committed him 
had no authority to commit for an offence against the 

(r) Case of Kmanucl Roberts. 2 HaU's Law Journ. 195, (1809.) 
(//) MattL-r of Ferguson. 9 Johns. Rep. 239. 
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United States, because the 38d section of the judicial 
act of September 24th, 1780, vesting such power, was 
unconstitutional, the Judge held, that he had no juris- 
diction over the case, that the criminal jurisdiction 
under the laws of the United States was expressly 
exclusive, and that as a State Court had no authority 
to take cognisance of the offence charged, so as to 
punish or acquit, it could not take jurisdiction under 
a habeas corpus^ or declare an act of Congress uncon- 
stitutional and void.(^) 

On the other hand, the decisions in other States 
seem different. A habeas corpus was issued by Tilgh- 
MAN C. J. of the Supreme Court of Pennsylvania, di- 
rected to the marshal of that district, on the return of 
which it appeared, that the relator was in his custody 
by virtue of an attachment, issued by the District 
Court of the United States for the Pennsylvania dis- 
trict, to compel the peiformance of a decree of that 
Court for the payment of money. It was contended, 
on behalf of the defendant, that the Chief Justice had 
not a right to discharge the relator, even if he should 
be clearly of opinion that the District Court had no ju- 
risdiction of the suit in which the attachment issued. 
The Chief Justice declared that if the District Court 
had jurisdiction, he had no right to inquire into its 
judgment, or interfere with its process : if it had not, 
in his opinion, he would possess the right, and it 
would be his duty to discharge the relator, in such 
case. If Congress should pass a bill of attainder, or 
lay an export duty, such laws would be null and void, 
and the judicial authority of a State might declare 
them so. But this power should be exercised witii 
very great caution, and never, where there is a rea- 
sonable cause for doubt. He then went on to exa- 
mine, whether the District Court had jurisdiction, and 

• 

(0 Ex parte Andrew Rhodes. 1^ Niles'j W. Reg. 264, (1819.) 
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 ft^'lHittte on a habeas corpus from the Supreme 
OdiDrt'^ Pennsylvania, to Ihe keeper of the gaol of 
iMUMplAi, it appeared, ttiat the prisoner was detwn- 
HII-ilBliB*''<( Warrant of commitment by an alderman -;; 

.<tfFtbat'tity, upon a charge of misprision of treason 
igrf ftt 'fte United States, it was held by that Court, 
w if, ifflifer the 33d section of the act of 1789, a 

 person be committed by a State Justice or Jiuds;e, for 
-M odibBce against the United States, the Supreme 
Gouft-nrigM issue a habeas corpus, and admit to bail 
or dtscha^, as the case required, unless he were 
^ai^eaUe with an offence punisliahle with death. 
fte Comt heard the evidence, and fixed the bail for 
the platy*n appearance at the next Circuit Courl.(3:) 
And hi a robsequent case in the same Court, the tc- 
lator,' bdl^ imprisoned by the marshal of the district 
SB an alien enemy, under the regulations made by the 
President of the United States, in pursuance of the act 
of the' 6th July, 1798, respecting alien enenUeB,itWBS 
held, that a State Court or Judge might award a Ao- 
beea corpus^ in conformity to the law of the State, to 
enquire into the cause of his commitment^ and that 
this writ lies to relieve a person impiisoned under co- 
lour of authority derived from the United States, as 
well as from any other imprisonment. Prisoaers of 
war, however, are excepted : they are not entided to 
the privilege of a writ of habeas corpus : but the re- 
lator was not to be considered a prisoner of war. 
And the Court declared, that this authority to award 
a habeas corpus is one remaining in the States, ema- 



C/J £x parte Elizatieth Sergeant executor, Sec 8 HaU*s Lav 
Jour.i.SOe, (1809.) 

(J") CommoDwealtti v, Holloway. 5 Bran. 512. See abo Com- 
moQwcilth V. Murray. 4 Bion. 487. 
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natiog from the States, and not from the United States, 
and Congress had not attempted to exclude it.(A) 

So where, on habeas corpus from the Supreme Ju- 
dicial Court of Massachusetts, the defendant returned, 
that the relator was duly enlisted as a soldier in the 
army of the United States, the Court declared, that 
it had authority to inquue into the circumstances un- 
der which any person, brought before them by habeas 
corpuSj was confined, or restrained of his liberty, and 
it appearing, that the relator was a foreigner, under 
age, and that he had enUsted without the consent of 
his parent or guardian, they delared the supposed en-* 
listment to be void, and set the party at large.(i) 

Where a habeas corpus issued from a State Court 
of Maryland, directed to tlie marshal of that district, 
to bring up a citizen of the United States committed 
by a Justice of the peace of that State, on a cliarge of 
piracy, the Court, consisting of Judges Bland and 
Hanson, decided, that the Court had jurisdiction to 
issue such writ, and decide upon it, unless it appeared 
by the return, that the case had been constitutionally 
placed under the exclusive cognisance of the United 
States ; and that if the authority of the officer com- 
mitting were unconstitutional and void, the prisoner 
must be discharged. But to justify this decision, the 
case should be a clear one. They proceeded to en- 
quire into the authority of the committing magistrate, 
and decided, that he could not constitutionally com- 
mit, for'an offence a<;ainst the United States, and dis- 
charged the prisoner.(A:) 

So also, it was held in the year 1881, by the gene- 
ral Court of Virginia, that the writ of habeas corpus 
may be issued by a State Judge, on the application of 

(h) Case of Lockington. 5 HalFs Law Journ. 92. 313. 

(i) Commonwealth v. Harrison. 11 iMass. Kep. 63, (1814.) 

[i) Case of Joseph Almeida. 12 Niles's W. Reg. 115. 231. 
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Miy^'pifq^'libo by proper affidavit, shews probable 
, tUttt Iri) Is uldawfully restrained of his liberty ; 
B qMition irtiether the law authorises his con- 
:, Is to be ilecided by the laws of the State, 
Efd tsft member of the United States; and { 
ttatthe-Cota<t is at liberty to consider all persons as - 
liwflAy resiMiaeiA of their liberty, who are confined jl 
lil obodfamce to die constitutional laws of the State or ^ 
jotted Stefes.' ' In 'die practical application of these 
|fliidpkij the Btftte Judges will not discharge a party, 
whose comirittmeiit \s regularly made with a view to 
a prawiButlOn la tb6 Courts of the United States for 
n oi^nbeactiullyxommitted, and co^isablo therein; 
Mither win the Judges of the State Courts, as such, 
ddmit the per^ to bail. Whether they will look be- 
yond the mmnt of commitment, when made by any 
ofiwr than ft Judge of the Courts of the United States, 
lod enquire into the fact, is a matter of sound dlscre- 
. tlon, to be regulated by the circumstances of the case. 
But the State Courts and Judges have coacnrrent ju- 
risdiction with the Courts and Judges of the Umted 
States, in all cases of illegal confinement under colour 
of the authority of the United States, when that con- 
finement is not the consequence of a suit or prosecn- 
tion pending in the Courts of the United ^tes, in 
which the allegation, upon which the commitment is 
made, wiU be tried.(f) 

It seems that from a decision on a habeas^ ecfjms^ 
in a case arising under the laws of the United States, 
no appeal lies to the Supreme Court of the United 
States, under the present provisions enacted by Con- 
gress. Yet, it seems, the subject is within the consti- 
tutional power of Congress, and they might enact re- 
gulations providing for an appeal from such dedsions, 

(/) Ex parte Pool and others. Nat. IntcU. Nov. lOth and Dec. 
nth, (1831.) 



AND MAGISTRATES. 881 

in cases arising under the Constitution, laws, and trea- 
ties.(m) 

It has been decided, that a State Court could not issue 
a mandamus to the register of a land office oftheUnited 
States^in Ohio, commanding him to issue a final certi- 
ficate of purchase to the plaintiff, for certain lands in 
that State, to which the plaintiff laid claim under the laws 
of the United States. A State Court cannot grant such 
mandamus to an officer of the United States, whatever 
may be its powers derived from its organization, or 
the laws of the State. The officers of the United 
States, employed in disposing of the land of the United 
States, can only be controlled by the power that created 
them : and though Congress have declined vesting the 
Courts of the United States with power, in such case, 
to issue a mandamus, it does not follow that such pow- 
er results to the State Courts. It was, therefore, held, 
where the same attempt that had been made to ob- 
tain a mandamus in the Circuit Court, to compel the 
register to grant a certificate, was afterwards renewed 
in the Supreme Court of the State of Ohio, and that 
Court sustained the jurisdiction, that they had no au- 
thority to issue a mandamus in such case.(;i) 

The act of March 3d, 1815, which gave jurisdiction 
to certain State Courts and magistrates, over suits for 
penalties, t^c. arising in the collection of the direct tax 
and internal revenue of the United States, provided, 
that final decrees or judgments therein^ in the State 
Courts should be re-examined in the Circuit -Court 
agreeably to the 82d section of the act of 1789. 

In matters which Congress is, by the Constitution, 
authorised to regulate, the State Courts are often con- 
trolled by the provisions of acts of Congress, operat- 
ing on cases within the jurisdiction of the State Courts, 

(m) Case of Lockington. 4 HaU's Law Journ. 96. 
(n) M^CluDg V. Silliman. 6 Wheat. 598. 

K n 
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and pending before them. Thus, for example, the 
act for tlie collection of duties, passed £d' March, I7ii9, 
sect. 71, gives double costs to an officer, or other per* 
son, sued for seizing goods under the collection law^ 
in certain cases, llie further acts on the same sub- 
ject, of g4th February, 1807, and March 8d, 1815, 
exempt them from costs, action, or execution, when 
the Court hixm a certiticate of reasonable or probable 
cause. So the Sianip Acts of 6th July, 1797, sect. 13, 
aiiil jgd August, 18 1 3, sect. 7, declared, that no instru- 
ment, charged with duty, should be pleaded or given 
in evidence, in any Court, unless stamped. The act 
to estaMish a general stamp office, passed the tsd 
April, 1800. sect. 6, directed, that such instrument 
should be evidence after a certain indorsement and 
certificate. The act of sd March, 1817 ,authoii8ed any 
collector, &^c. sued for any thing done under the act 
of March 8d, 1813, to remove the cause to the next 
Circuit Court, under the same regulations as if the 
suit were between citizens of different States.(o) 

The State legislatures cannot annul the judgments 
of the Courts of the United States, or destrov the 
rights acquired under those judgments (/?) Nor can 
the States, by any compact between themselves, de- 
prive the Supreme Court of appellate jurisdiction, 
where it is granted by the Constitution and laws.(7) 

(o) S'*c afite^ 123. Observations of Bland J. 12 Nilcs^s W. 
RcR. 377. 

(/>) United States v. Peters. 5 Cranch, 130. 
(y) Wilson v. Mason. 1 Cranch, 91. 
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CHAPTER XX\aiL 

Constitution. Article I. 

CONSTITUTION. ART. 1.— REPRESENTATIVES AND 

TAXES. 

Art. 1. sect. 8, 3. Representatives and direct 
taxes shall be apportioned ainon^ the several States 
which may be included wiihin this Union, according 
to their respective numbers, which shall be deterniin- 
ed by adding to the whole numi)er of free persons, in^ 
eluding those bound to service for a term of years, 
and excluding Indians not taxed, three fifths of all other 
persons. The actual enumeration shall be made 
within three yi^ars after the first meeting of the Con- 
gress of the United States, and within every subse- 
quent term of ten years, in such manner as they shall, 
by law, direct. The number of representatives shall 
not exceed one for every thirty thousand ; but each 
State shall have, at least, one representative, t^c. 

It was settled by Congress, on the passage of the 
first apportionment act in the year 1791, that the 
population of each State, and not the total population 
of the United States, must give the numbers, to which 
alone could be applied the process by which the num- 
ber of representatives was to be ascertained. M Iiat- 
ever fractions, therefore, the States may have, beyond 
the settled proportion by which the numlier of repre- 
sentatives from each is to be regulated, no allowance 
can be made for them. (a) 

(a) 5 MarshalPs Life of Washington, 318. A former bill, which 
alUmed Keprc sentatives for the fractions, distributing them among 
the States that had the largest fractions, was returned by President 
Wabhingtonj as not conformable to the Constitution. 
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Representatives and direct taxes are similar, in be- 
ing siilijected to the same rule of apportionment to 
the numbers ascertained by the census. They are, 
however no way connected with, or dependent upon 
each other. The District of Columbia, and the Ter- 
ritories of the United States, tiiough not entitled to re- 
presentatives in Congress, are subject to direct taxa- 
tion by Congress, if they see fit ; and the rule of pro- 
portion of such taxation is the same as that which is 
apphed to the States, namely, the census or enumera- 
tion of numbers in such district or Territories, as di- 
rected to be taken by the Constitution. There is, 
however, this difference : that if a direct tax be lud at 
all by Congress, it must be laid on every State, con- 
formably to this rule : but it need not be extended to 
the District of Columbia, or the Territories, if Con- 
gress do not ttiink it expedient to do so. And the un- 
derstanding and practice have been accordingly.^*^ 

It is not essential that the apportionment of repre- 
sentatives by act of Congress should be one entire and 
final act. If from accident the census should not be 
complete in a State, at the time of the apportionment of 
representatives, Congress may make a contingent re- 
gulation in the act, according to which the numl>er of 
representatives may be adjusted, when the census shall 
be complete. This mode was ado|)ted by the act of 
March 7th, 1822, in relation to the State of Alabama, 
in which, owing to the death of the marshal, the cen- 
sus was not so far completed, at the time w^hen the 
representatives were apportioned by law, as that it 
could be ascertained, whether the sliare of that State 
would be two or more members. 

Constitution. Art. i. — Senate. 
Art. 1. s. 3. 1. The Senate of the United States 
shall be composed of two Senators from each State, 

(l>) Loughborough r. Blake. 5 Wheat. 317. 
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chosen by the Legislature thereof fof six years, and 
each Senator shall have one vote. 

If all the States, or a majority of them, should re- 
fuse to elect Senators, the legislative powers of the 
Union would be suspended. But if any one State 
should refuse to elect them, the Senate would not, on 
that account, be the less capable of performing all its 
functions.(c) 

Constitution. Art. 1. — Expulsion. 

Art. 1. s. 5. 8. Each house may determine the 
rules of its proceedings, punish its members for dis- 
orderly behaviour, and, with the concurrence of two 
thirds, expel a member. 

The power of the Senate to expel one of its mem- 
bers, and the grounds upon which such a measure 
ought to be adopted, have been subjects of consi- 
deration in that branch, in three instances. 

In March 1706, application was made to the Senate 
of the United States by the legislature of Kentucky, 
requesting an investigation by the Senate, of a charge 
against Humphrey Marshall, one of the members 
from that State, of perjury, which had been made in 
a pamphlet publication. A similar accusation had 
been made ao;ainst him prior to his election as Senator, 
but no prosecution had been commenced for it. The 
Senate adopted the report of a committee declaring, 
among other things, that the Senate had no jurisdic- 
tion to try the charge ; that the consent of Mr. Mar- 
shall, though offered by him, could not give jurisdiction, 
and that the memorial should be dismissed ; although 
other grounds were stated, as that no prosecutor ap- 
peared and that no documents or evidence were fur- 
nished. This report states, on the subject of jurisdic- 
tion, ^^ that in a case of this kind, no person can be held 
to answer for an infamous crime, unless on a present- 

(c) Cohens V. Virginia. 6 Wheat. 390. 
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nient or indictment of a grand jury, and that in all aucfi 
prosecutions, the accused ought to be tried by an im- 
partial jury of the State and district wherein he com- 
mitted the ofFence."(d) 

But in the report of the committee of Senate in the 
case of John Smith, made the 3 1st December, 1807, 
this case is commented on, and it is said that there 
were very sufficient reasons for not pursuing the in* 
yesti^ation, in that particular case, any further: but 
that the principles advanced, as to the jurisdiction of 
the Senate, are inaccurate. As an argument for this 
it is stated, that of the sixteen Senators who, in March, 
17UB) voted for that report, eleven, in July 1707, voted 
for the report which concluded with a resolution for 
the expulsion of Mr. Blount, and the other five Sena- 
tors were no longer members of that body.(f) 

William Blount was expelled from the Senate of the 
United States on the 8th July, I797i being declared in 
the resolution of Senate, guilty of a high misdemeanor 
entirely inconsistent with his public trust and duty as 
a Senator. He was then under an impeachment by 
the House of Representatives, which terminated in the 
decision, that a Senator was not liable to impeach- 
ment. The report of the committee in his case, as 
adopted by Senate, stated, as reasons for the expulsion, 
his writing a letter evincing his attempts to seduce 
from his duty an United States Indian interpreter, and 
to employ him as an engine to alienate the affections 
and confidence of the Indians from the public officers 
residing among them : the measures he had proposed 
to excite a teniper, which mUvSt produce the recal or 
ex|)ulsion of our superintendant from the Creek na- 
tion: his insidious advice, tending to the advancement 
of his own [popularity and consequence, at the expense 
and hazard of the good opinion which the Indians en- 

^d) Journal of Senate, 127. March 22d, 1796. 
(e) 1 Hairs Law Journal^ 459. 
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tertain of this government, and of the treaties subsist- 
ing between us«and them, and concluded, that the com- 
mittee had no doubt, but that his conduct had been 
inconsistent with his public duty, rendered him un- 
worthy of a farther continuance of his present public 
trust in that body, and amounted to a high misdemean- 
or.(/) On this case, it has been also remarked, that 
the member implicated was called upon, in the first 
instance, to answer, whether he was the author of a 
letter, the copy of which only was produced, and the 
writing of which was the cause of the expulsion. He 
was, afterwards, requested to declare, whether he was 
the author of the letter itself, and declining, in both 
cases, to answer, the fact, of his having written it, was 
established by a comparison of his hand writing, and 
by the belief of persons who had seen him write, upon 
inspection of the letter. These it is argued shew the 
admission of a species of evidence, which, in Courts 
of criminal jurisdiction, would be excluded : yet, in 
the resolution, the Senate declared him guilty of a 
high misdemeanor, though no presentment or indict, 
ment had been found against him, and, no prosecution 
at law was ever commenced upon the case.(^) And, 
it seems no law existed, to authorise such prosecu- 
tion.(A) 

John Smith, a Senator from the State of Ohio, was 
indicted at a Circuit Court at Richmond, in the year 
1807, for treason, in levying war against the United 
States, and for misdemeanor, in preparing an expe- 
dition against tlie Spanish territory in Mexico : but 
owing to the acquittal of Burr, the principal in the 
transaction, the prosecution against Smith was aban- 

CfJ Journal of Senate, 109. July 8ih» 1797. 

(^) Report in the case of John Smith. 1 Hall's Law Jour- 
nal, 465. 

fh) The Act of January 17th, 1800, now expired, imposed pe- 
nalties for offences similar tp those charged against W. Blount. 
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doned, a nolle prosequi being entered, by the district 
attorney of the United States. The evidence af^nst 
Burr was rejected by the Court, on his trial, because, 
as he was not present at the overt act of treason stated 
in the indictment, no testimony relative to his conduct, 
and (]eclarations elsewhere and subsequently could be 
admitted. In consequence of this decision the tra- 
verse jury found a verdict, '^ that Aaron Burr was not 
proved to be guilty under that indictment, by any evi- 
dence submitted to them." It was, also, the opinion 
of the Court, that none of the transactions, of which 
evidence was given, amounted to an overt act of levy, 
ing war. The indictment against Smith was abandon- 
ed, because the same decision would prevent a convic- 
tion on it. No other indictment was ever found against 
him. The report of the committee of Senate in his 
case, made on the 3 1st December, 1807, concludes 
with a resolution to expel John Smith from the Senate, 
" for participation in the conspiracy of Aaron Burr 
against the peace, union, and liberty of the people of 
the United States," and embraces in its body the fol- 
lowing points. 

1. That tlie Senate may expel a member, for a 
hi9:h misdemeanor, such as a conspiracy to commit 
treison. Its authority is not confined to an act done 
iii its presence. 
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riiat a previous conviction is not requisite, in 
o»- :h*r to authorise the Senate to expel a member from 
ihei.- body, for a high offence against the United 

&atts. 

3. That although a bill of indictment against a party 
for treason and nnsiemeanor, has been abandoned, 
because a previous indictment against the principal 
party had terminated in an acquittal, owing to the in- 
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adniisibility of the evidence upon that indictment, yet 
the Senate may examine the evidence for themselves, 
and if it be sufficient to satisfy their minds, that the 
party is guilty of a high misdemeanor, it is a sufficient 
ground of expulsion. 

4. That the 5th and 6th articles of the Amend- 
ments of the Constitution of the United States, con- 
taining the general rights and privileges of the citizen 
as to criminal prosecutions, refer OMiyto prosecutions 
at law, and do not affisct the jurisdiction of the Senate 
as to expulsion. 

ff . That before a Committee of the Senate appoint- 
ed to report an opinion, relative to the honour and 
privileges of the Senate, and the facts respecting the 
conduct of the member implicated, such member is 
not entitled to be heard in his defence by counsel, to 
have compulsory process for witnesses, and to be 
confronted with his accusers. It .is before the Senate, 
that the member charged is entitled to be heard. 

6. In determining on expulsion, the Senate is not 
bound by forms of judicial proceedings, or the rules 
of judicial evidence ; nor, it seems, is the same degree 
of proof essential which is required to convict of a 
crime. The power of expulsion must in its nature 
be discretionary, and its exercise of a more summary 
character, than the process of judicial tribunal8.(i) 

Constitution. Art. 1. — Duties. 

Art. 1. sect. 8. 1. Congress shall have power to 
lay and collect taxes, duties, imposts, and excises; 
but all duties, imposts, and excises shall be uniform 
throughout the United States. 

It has been decided by the Supreme Court of the 
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f) Report in the case of John Smith. 1 Hall's Law Journ. 459. 
Adams, chairman. See ib. 470. 

O O 
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age coNs-nmiwxK. art.l 

I^BitMtMiitoa, Hwtft-tax on carriages is not s direct 
ttK j Mnl^of Monc^it may be laid uniformly tlirough- 
•ttt lNitJiiitMl-Bat(s,an(l need not be apportioned ac- 
tfMllifl^'to thfi oeHiu.(A-) Whether such a tax falls 
VitMn the wonbJiD[iost, duty, or excise, seems doubt- 
^: bqt itis deaHy * tax which Congress have pow- 
"ttt^ieyjT'wid iktj may decide the mode of levy- 
Wg.it^ whether niiifbrmly, ur by apportionmenl.(2) 
nrect tates trie stkted to be only two ; namely, a ca- 
L iMstfon, or poll taki and a land tax, whether others 
•re comprefreHded' In these words, appears doubtful. 
. Pbrfaaps, thfe iinniediate product of the land, in its on- 
i.ginal and crude state, ought to be considered as 
l^hc land itself, as it makes part of it. Oi' else, the 
Iprovision, against taxing exports, would be easily 
 eluded. (w) 

Under this clause, Congress has power to levy a 
■j^M'tax, not only on the Slates, but also on the 
HMtt of ColuniMa, the Territories, and generally 
throughout the United States, on all places to which 
the government extends ; preserving the proportion 
prescribed by the Sd section of the 1st artide of the 
Constitution. Congress is bound to extend ttie' ordi- 
nary revenue system by indirect taxes to the District 
of ColumlHa: though it is not obliged to extend the 
system of direct taxation.(n) 

Constitution. Art i. — Commerce. 

Art. 1. s. 8. 8. Congress shall have power to re- 
gulate commerce with foreiccn nations, and among Ae 
several States, and with the InAan tribes. 

Under the power to regniate commerce, Coi^ress 
may adopt measures that abridge commerce, if they 



(it) Hylton V. United States. 3 Odl. 171. 

{/) lb. Crabe J. 

(m) lb. Patexbdn J. 

(n) Lougbboroagh v. BUke. 5. Wbett. Sir. 
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deem thefn proper and necessary for the advancement 
of great national purposes of policy, and may apply 
such means in enforcing the law, as the exigency of 
the case requires. They have, therefore, power to 
lay an embargo, though not limited in its duration.(o) 

By virtue of this clause of the Constitution, and of 
the auxiliary power given by the 17th clause of this 
section, to make all laws necessary and proper for 
carrying into execution foregoing powers, the act for 
the government and regulation of seamen in the mer- 
chant's service, passed on the SOth July, 1790, has 
been made ; for without a regulation on this subject, 
it is not easy to perceive how this commerce, over 
which Congress possess the entire controul, could be 
carried on. It is no objection to the 7th section of 
the act of SOth July, 1790, that it exacts a personal 
service under penalty of imprisonment of the seamen, 
for desertion after signing a contract, as this principle 
is a part of the general maritime law of Europe, in 
relation to contracts of seamen, and must have been 
"Pithin the view of the framers of the Constitution. (/?) 

It has been held by the Court of Errors of New 
York, that on the subject of commerce, the States are 
under no other restrictions than those expressly spe- 
cified in the Constitution, and such regulations as the 

(0) United States r. Brigantine William. 2 Hall's Law Journ. 
255^ before Davis D. J. See act of June 4th, 1794. Resolution 
of Congress, March 26th and April 18th, 1794. 

(p) Ex parte Pool and others, in the General Court of Virginia* 
in 1621. Nat. Intell. Dec. 11, 1821. The language of the act of 
Congress of the 20th July, 1790, sect. 1. extends only to contracts 
with seamen on board any ship or vessel bound from a port in the 
United States to any foreign port, or of any ship or vessf 1, of the 
burthen of fifty tons or upwards, hound from a port in one State 
to a port in any other than an adjoining State. It sf ems* there is 
in Virginia, an act of the Legiblature* passed in 1805, providing 
for the case of foreign seamen only. See lb., and Hall's Law 
Journ. 132^ remarks on the case of the deserters from the British 
Frigate L' Africaine. 
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iptional gorerament may, by treaty, and by laws, fMA| 
: Hme to^drae, pretcribe. The navigable waters vitfj^ 
ifae terfkery of a Btati! are subject to its municipal re- 
 gultriom, and the Stale may regulate their use. in the 
aann .nanner'aa It makes laws respecting turnpike 
totihi toll ' iMidges, ..canals, ferries, healtli, quaran- 
Hoe, ifc(f ) 'An adiusive privilege granted by an act 
-of the l^Matnreof a Slate, for tbt- navigation of steam 
» boatiln TtB wateri,if not contrary to tliis clause ol Hie 
■LGoiHtitiitioii, nor ia It void, because it might, possibly, 
^^..thia Goarae of events, interfere with the power 
gmrtfld by thia claoae to Congress.(r) So it waft af- 
terwarda decided, iHthe same Court, tl at a license to 
ciirry'oo the coasting' trade, granted under the laws <^ 
dieUiuted StateB,-did not authorise the use of a steam 
boat, In jComrarentMn of such act of the legislature .(s) 

Constitution. Art iw— Naturalisation: ^,Nn-^.9ti ■'■(<- 
Art. 1. sect. 8. 4. vGonRTesa sinl] 4nitfr' pmntto 
establish an uniform rule of naturalization. 

In a case which arose in the year l7flt,(() the 
Judges of the Circuit Court, Wilson, Blair, uid Pb. 
TBBs, were of opinion, that notwithstanding the act 
of Congress on the subject of naturalization, passed 
March £6th, 1790, the States, individually, still enjoyed, 
after the passage of that act, a concurrent authority to 
pass laws on the subject, hut that it could not be ex- 
ercised so as to contravene the rule established by 
Congress ; and that the reason of investing Congress 
with the power of naturalization was, to guard a^nst 

(f) See the act oF Congress, 25th February, 1799, respectitig 
quarantine and health laws. 

(r) Livingston v. Van Inghen. 9 Johns. 507. 

(«} Ogden T. Gibbons. 17 Johns. Rep. 4 Johns. Ch. Cas. 
See 6 Wheat. 448, where an appeal wat taken to the Suprcne 
Court (if the United Sutes, but dismissed, the decree below not 
being final. 

<f] CoUet V. CoUet. a Dill. S94. 
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the adoption of too narrow a mode of conferring it 
by the States, not to prevent too liberal an extension 
of it. They therefore dismissed a bill in equity in the 
Circuit Court, because the complainant was a citizen 
of the same State as the defendant, (Pennsylvania;) 
he having been naturalized on the 30th April, 1790, 
under a law passed in the year 1789, by the State of 
Pennsylvania. But in a case wliich arose in the year 
1797) Iredell J. intimated, that if the question had 
not previously occurred, he sliould be disposed to 
think, that ^he power of naturalization operated ex- 
clusively, as soon as it was exercised by Congress.(u) 
It seems now, however, to be considered as settled, 
that by the Constitution, the power of naturalization 
is exclusively vested in Congress : there being a di- 
rect repugnancy, or incompatibility, with the objects 
of the Constitution, in the exercise of this power by 
the State8.(a:) 

The time of residence in the United States, which 
the policy of the government has required, to entitle 
an alien to naturalization, has varied considerably at 
different periods. I'he first naturalization act passed 
on the 26th March, 1790, required a previous resi- 
dence of two years. The next act, passed on the 29th 
January, t795, enlarged the time to five years. On 
the 18th June, 1798, the time was further extended 
to fourteen years: but by the act of 14th April, 1802, 
it was restored to the term of five years, and so 
continues. 

The rules established by the acts of Congress, for 
the admission of aliens as citizens of the United 
States, have also been different at different periods. 
The first act of the 26th March, 1790, which regulat* 
ed their admission during the period that elapsed from 



5 w 



(u) United States v. ViUatto. 2 Dall. 370. 
) Chirac r. Chirac. 2 Wheat. 269. Houston v. Moore, 
heat. 48. 
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thrt tiBii to itae Mdi January, 1796; the act of the 
UVA^Jmrnaift IT*^, wtiich regulated their admission 
Wiffl.the paaSBBe 6f the act of isth June, 1796, and 
Ifas-liltflr act, vMdi was the rule until the l4Ui AphI, 
|MHI,taaye aD bificil repealed: and at present, free 
sririta dfienfe, ill drdM* to become citizens, muat com-. 
Illy wMi diKiiml requisites, according to the tin 
Iheir utinl in the United States. 



' flhieh dIenB may be comprehended in four 



timjg 

ciass^ 



4. Those'; who bave ariived, or may arrive mdcc 
tt!» 18th Jvoe, ftsift^ 

[M, UtOBC who arrived between the I4tb April, 
l80]e, and tiie isth June, isis. 

a. Those who arrived between the iSth June, i79S, 
and 14th Api^, 180k, or were then residing ivjihin 
the limits, and under the jurisdiction of the United 
States, and have continued to reside therdn. 

4. Those who were residing within the limits, and 
under the jurisdiction of the United States, before die 
S»tb January, 1795. 

i. An alien who has arrived, or may arrive in tfte 
United States, since the 18th June. 181S, must, on 
application, shew, that he has complied with the fol- 
lowing requisites: — 

1. He must have declared on oath or affirmatton, 
before the Supreme, Superior, District, (which eveiy 
Court of Record in any individual State, having com- 
mon law jurisdiction, and a seal, and clerk or protho- 
notary, is, within the meaning of this act(y) or Circalt 
Court of some one of the States, or of the Territorial 



(If) Act of 14th April, 1802, 8ect.3. 
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districts of the United States, or a Circuit or District 
Court of the United States, three years at least, before 
his admission, that it was, bona fide^ his intention to 
become a citizen of the United States, and to re- 
nounce forever all allegiance and fidelity to any fo- 
reign Prince, Potentate, State, or Sovereignty what- 
ever, and particularly, by name, the Prince, Potentate, 
State, or Sovereignty, whereof such alien may, at the 
time, be a citizen or subject,(z) and a certificate from 
the proper clerk or prothonotary, of the declaration of 
intention, made before a Court of Record, must be ex- 
hibited, on application to be admitted a citizen of the 
United States, and must be recited at full length in the 
record of the Court admitting such alien ; otherwise he 
shall not be deemed to have complied with the condi- 
tions requisite for becoming a citizen of the United 
States. And any pretended admission of an alien who 
shall have arrived within the limits and under the juris- 
diction of the United States, since the 18th June, 1818, 
to be a dtizen, vrithout such recital of such certificate 
at full length, is of no validity or effect under the act 
of Congress, (a) 

8. He must have made registry, and obtained cer- 
tificate, in the following manner, if of the age of 
twenty *one years, he must have reported himself, if 
under that age, or held in service, he must have been 
reported by his parent, guardian, master, or mistress, 
to the clerk of the District Court of the district where 
he arrived, or to some other Court of record of the 
United States, or of either of the territorial districts 
of the same, or of a particular State : and such report 
must have ascertained the name, birth-place, age, na- 
tion, and allegiance, together with the country whence 
he or she migrated, and the place of his or her in- 

(z) Act of April 14th, 1802, sect. 1. 
\a) Act of March 22d, 1816, sect. 1. 
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ls«ldeineiit:.ai|d.it it raaile the duty (tf sDcli - 
gle^ on reodviDg nich nport, to record the same 
hlWolBceiuHllognntto the person making suck 
reiiQrt, and to aaeh iodiTidual concerned therein, 
whenever he ab>)l be required, a cerliticate under his 
hand and seal of offiee, of auch report and registry -. 
and. for receiving and legitttring each report of an 
individual or itmilj he aliall receive lift; cents.- and 
. fi)r each CerUftnte granted pursuant to the act lo an 
f.y hidiiidual or fiiintty Sfiy cents ; anil such certificate 
^' shall be exhitilted to the. Court as evidence of ttic lime 
' 1^ the applicant anivd vilthin the United Siatts,(6) 
pod niiiat be reiiUedat full length in the record of the 
Coiirt admitting. Micil alien : otherwise he shall not . 
b$.deenied to. have oomidied with t|]e conditions re- 
quiaite for becoming a cidien of the United States. 
And any pretended admiMion of an alien, who shall 
have arrived within the limita and under (he jurisdic- 
tidnof the United Statea since Ihe ISth June, <gi2, 
to be a citizen, without auch recital of such certificate 
at fiill length, shall be of no validity or effect under 
the act of Congress,(c) 

3. He must at the time of his application to be ad- 
mitted, declare, on oath or affirmation, before aome 
one of the Courts aforesaid, that he witl support the 
Constitution of the United States, and that he . doth 
absolutely and entirely renounce and abjure all alle- 
giance and fidelity to every foreign IMnce, Potentate, 
State, or Sovereignty whatever, and particularly by 
name, .the Prince, Potentate, State, or Sovereignty, 
whereof he was before a citizen or subject; which 
proceedings must be recorded by the derk of the 
Court.(d) 



(&) Act of 14th Apri], 180S, sect. S. 
(c) Act of March 3Sd, 1816, acct. 1. 
(</) Act of mil April, 1802, acct. 1. . 
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4. The Court admitting such alien must be satis- 
fied, that he has resided within the United States five 
years at least, and within the State or Territory where 
such Couil is at the time held, one year at least,(e) 
and it must further appear to their satisfaction, that 
during that time, he has behaved as a man of good 
moral character, attached to the principles of the Con- 
stitution of the United States, and well disposed to the 
good order and happiness of the same. But it is pro- 
vided, that the oath of the applicant shall in no case 
be allowed to prove his residence.(/) 

5. In case he shall have borne any hereditary title, 
or been of any of the orders of nobility in the king, 
dora or State from which he came, he must in addi- 
tion to the above requisites, make an express renun- 
ciation of his title or order of nobility, in the Court to 



(c) In the act of March 3(1^ 1813, entitled. An Act for the Re- 
gulation of Seamen on board the Public and Private vessels of the 
United States. The 12th section is as follows :— - 

No person, who shall arrive in the United States from and after 
the time when this act shall take effect, shall be admitted to become 
a citizen of the United States, who shall not, for the continued 
term of five years next preceding his admission as aforesaid, have 
resided within the United ^izxt^^ without being^at any time during 
the said Jive years^out of the Territory of the United States. 

By the first and other sections of the act, the regulations of the 
act as to employing seamen, were to take effect, from and after the 
termination of the war in which the United States were then en- 
gaged with Great Britain. By the lOth section^ the provisions of 
this act shall have no effect or operation, with respect to the eni" 
phyment as seamen^ of the subjects or citizens of any foreign na- 
tion, which shall not, by treaty or special convention with the 
government of the United States have prohibited, on board of her 
public and private vessels, the employment of native citizens of 
the United States, who have not become a citizen or subject of 
such nation. 

The treaty of Ghent, which terminated the war with Great Bri* 
tain, was ratified on the 17th February, 1815. 

(fj Act of 14th April, 1802, sect. 1. 

PP 



whicli Ilia application is made, which rciiundation 
must he recorded in the said Court.(g') 

0. Rvcry Court of record in any individual Slate 
having; common law jurisdiction, and a seal, and clerk, 
or prolhniiolary, is considered as a Court within the 
meaning of this act, and every ahcn who may have 
heen naturalized in any such Court, shall enjoy the 
sanic rights and privileges, as if he had l>een natu- 
ralized at a District or Circuit Court of the United 
StatC3.(/() 

It is provided however, that no person, heretofore 
proscribed by any State, or who has been legally con- 
victed of having joined the army of Great Britain 
duririg the war, shall be admitted a citizen, as afore- 
said, whhout the consent of the legislature of the State 
in which such person was proscribed.(z) 

' s. An alien who arrived between the I4>th April. 

1802, and the isth .Tune, 1813. 

1. He must have made a declaration of iiiteiiti(Hi 
three years before, as above mentioned. 

S. He must declare on oatii or affirmatioD, tfiat he 
will support the Constitution of the United States, and 
renounce his allegiance to the foreign State as in tile 
sd, requisite next preceding.(^) 

3. The Court admitting him mmt be satisfied, AM 
he has resided v^thin tfie United States for five yean 
at least, and within the State or Territory, where tiie 
Court to which he applies is at the time hdd, ODti 

(ffi Act of 14th April, ISOS, sect. 1. 

(A) lb. sect. 3. 
(i) lb. sect. 4. 
C*)Ib. 

/ 
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year at least : and it raust further appear to their sa- 
tisfactioD, that during that time he has behaved as a 
roan of a good moral charcter, attached to the princi- 
ples of the Constitution of the United States, and well 
disposed to the good order and happiness of the same: 
provided, that the oath of the applicant shall in no 
case be allowed to prove his- residence.(f) The other 
circumstances are to be proved by common law evi- 
dence.(OT) 

4. In case lie shall have borne any hereditary title, 
or been of any of the orders of nobility, in the king- 
dom or State from which he came, he must, in addi- 
tion to the above requisites make an express renun- 
ciation of his title or order of nobility, in the Court to 
which his application is made, which renunciation 

must be recorded in the said Co\irt.(n) 

• 

5. He must have made a registry, and obtained a 
certificate, in the following manner, to wit : if of the 
age of twenty-one years, he must have made report 
of himself, if under the age of twenty-one years, or 
held in service, must have been reported by his pa- 
rent, guardian, master, or mistress, to tlie clerk of the 
District Court,(o) of the district where he arrived, 
or to some other Court of record of the United States, 
or of either of the Territorial districts of the same, 
or of a particular State, and such report must ascer- 
tain the name, birth place, age, nation, and allegiance, 
ti^tber with tiie country whence he or she migrated, 
and the place of his or her intended settlement : and 
it IS made the duty of such derk, on receiving such 
report, to record the same in his office, and to grant 

(/) Act of 14th April, 1802. 
(m) Anon. 1 Pet 457. 
(71 J Act of 14lh April, 1802. 
(o) See supra. 



goo coKstiTirnoN. abt.l 

to tlie person- makiDg such report, and to eiicftiidi' 
▼idual cooGeroed therdo, a ^iertiflGftte and^ hirliind 
and seal of oflBce, of such report and rqgjstiyt irtlfcr 
lecdvihg.and registering eadi report of an takKiMtad 
or family, he is to reodTe flify cents, and foreidiHEir- 
tificate granted pursuant to the act to an io^vldiiiv 
fimily, My cents: and sudi certiflcatois to be«aEll^ 
faited to the Court by cTery alien who tn^ -ciiifevta 
the United States after the passing of tlus acC^ oaihb 
application to be naturalized^ as evidence of llie liaw 
of his arrival wittiin the United StateB.Cp) 'MVfi this 
registry must have been made five years aute ca d w it 
to the application; for it is tfie oidy evidenee ulttA 
the Court will receive cf the time When aoeh^iypBi- 
cant arrived in the United States.(9) 

, 6. The same Courts have juiisdtetkw^ ■nd'tfie 
pravim^f the 4th section of the act or ifth 4pill| 
180S, applie8.(s) ^.'1 

3. An alien who, between the 18th June, 1798, 
and the I4th April, 180S, was residing within the 
limits and under the jurisdiction of the United States, 
and who has continued to reside therein. 

1 . No declaration of intention is necessary to have 
been previously made.(^) 

2. The oath or affirmation of support of the Con- 
stitution of the United States, and renunciation of al- 
legiance must be taken. 



(p) Act of 14th April, 1802, sect, 2. 
(y) Anon. 1 Pet. 457. 
(r) Act of 14th April, 1802, sect. 2. 
(s) lb. sect. 4. 

(0 Acts of March 26th, 1804, sect. 1. March 22d, 1816, 
sect. 2. 
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8. It must be proved, to the satisfaction of the 
Court, that the applicant was residing within the limits 
and under the jurisdiction of the United States, before 
the 14th April, 1802, and has continued to reside 
within the same, or he shall not be admitted. And such 
residence, for at least five years immediately preced- 
ing the time of application, must be proved by the 
oath or affirmation of citizens of the United States, 
which citizens must be named in the record as wit- 
nesses. And such continued residence within the 
limits, and under the jurisdiction of the United States, 
when satisfactorily proved, and the place or places 
where he has resided for at least five years as afore- 
said, must be stated and set forth, together with the 
names of such citizens in the record of the Court ad- 
mitting him : otherwise the same shall not entitle him 
to be considered and deemed a citizen of the United 
States.(i/) The Court must be satisfied, that he has 
resided within the State or Territory where such 
Court is, at the time held, one year at least.(a:) And 
it must further appear to their satisfaction, that during 
that time he has behaved as a man of good morid 
character, £^c, provided that the oath of the applicant 
shall in no case be allowed to prove his residence.(^) 

4. He must renounce every title or order of no- 
bility, ^c.(2;) 

5. The same Courts have jurisdiction,(a) and the 
same proviso applies. 

4. An alien who was residing within the limits and 
under the jurisdiction of the United States before the 

(//} Act of March 22d, 1816, sect. 2. 
(;c) Act of 14th April, 1802, sect. 1. 

(2) lb. 
(a) lb. 
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• 

SOth Januiiry, i7iM|,.ina7 be admitted to tMOOBjft • 
citizen, on due proof inade to ■ome me of the. Oiirfit 
aforesaid, that he has resided two jeani at lcMi:^lMik» 
in and under thei jurisdiction of tlie UiMt SlbiB^aiiid. 
one year at least immediately prece^ttng liia:<ipyhs 
tion, witliia ttie State dr Territoiy wfaera aueli Cwrf 
Is, at the time,, held ; and on his dedaring, 6ii M^fUNr 
affirmation, Ids support oi the Gpnstitutioii, mid . »• 
nundation of his all^lance ftc, mbreoyer, oii JlS: a^ 
peanng, to the satisfaction or .^e Court, that 4M8 
the said term of two years, be has behavMl tik-wjaaut 
of good moral character, <fc, and upon his redMHiBipg 
any title or order of nobility, tfc. All of wMchfra*' 
ceeding must be recorded liy the derk. tlittnol(n 
The proviso of the 4th section of tlie aef «f . tm 
April, 180S, applie8.(c) - ^ 

It seems, under the act of I4th April, IMMi 
slon as a dtizen by a competent tribunal in 
dve. • It need not appear, in thie adm lirf i i ^ that all 
the requisites prescribed by the act were complied 
witi). It need not appear, therefore, that there was a 
declaration of intention, three years prior to the ap- 
plication, or one year's residence in the State.(d) In a 
naturalization under the act of S9th January, 17909 it 
is sufficient, if the certificate of naturalization be given 
by a Court of competent jurisdiction, and state, that 
the oath prescribed by that act was administered, 
though it does not state, nor does it appear by the 
record, that the applicant was, by the judgment of the 
Court, admitted a citizen, or that the Court was satis- 
lied, that he had, during the term of two years men- 
tioned in t)ie same, behaved as a man of good moral 



(A) Act of 14th April, 1802, sect. 1. — Proviso. 

(c) St:Cl. 4. 

(^/) Stnrk V. The Chesapeake Insurance Company. 7 Crancb, 
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character^ S^c.(e) But now, by the act of March 2Sd, 
1816, as we have before seen, in all cases of persons 
arriving after the I8th June, 1813, the admission as a 
citizen is void, unless the certificate of report and re- 
gistry, and the certificate of declaration of intention 
be recited at full length in the record of the Court 
admitting him. 

Only free white persons can be admitted to become 
citizens of the United States: and an alien enemy can 
neither be admitted a citizen(/) nor make a declara- 
tion of intention.(^) 

In relation to a widow and children, it is provided 
by the act of 14th April, 1802, sect. 4, that the chil- 
dren of persons duly naturalized under the laws of 
the United States, or who, previous to the passing of 
any law on that subject by the government of the 
United States, may have become citizens of any of 
the said States, under the laws thereof, being under 
the age of twenty-one years at the time of their pa- 
rents being so naturalized, or admitted to the rights 
of citizenship, shall, if dwelling in the United States, 
be considered as citizens of the United States. Pro- 
vided, that no person heretofore proscribed by any 
State, or who has been legally convicted of having 
joined the army of Great Britain during the late war, 
shall be admitted a citizen as aforesaid, without the 
consent of the legislature of the State in which such 
person was proscribed. By the Sd section of the act 
of S6th March, 1804, when any alien shall have com- 
plied with the first condition specified in the 1st sec- 
tion of the act of 14th April, 1802, (declared his in- 
tention,) and shall have pursued the directions pre- 
scribed in the sd section of said act, (made report and 
registry,) and may die before he is naturalized, the 

(r) Campbell v. Gordon. 6 Cranch, 1 76. 

(/) Act of 14th April, 180«, sect. 1. Sec act of July 50, 1813. 

(^) Kx parte Newman. 1 GalU 11. 



304* CONSTITUTION. ART. I. 

widow and children of such alien shall be considered 
as citizens of the United States, and shall be entitled 
to all rights and privileges as such, upon taking the 
oaths prescribed by law. 

An infant female child who was resident abroad 
when the naturalization of her father took place, bat 
came afterwards into the United States before the 
passage of the act of 14th April, l80S,andwa8 dwel- 
ling in the United States at the time that act was pass- 
ed, was held to be thereby naturalized ; though it was 
doubtful how it would have been under the actof £9th 
January, i795.(h) 

By the 4th section of the act of i4th April, iSOS, 
the children of persons who then were, or bad been 
citizens of the United States, should, though born out 
of the limits and jurisdiction of the United States be 
considered as citizens of the United States. Provided^ 
that tlie right of citizenship should not descend to 
I>crsons whose fathers have never resided within the 
United Slates. 

Expatriation. 

Congress has never passed any act regulating the 
manner and terms according to which the right of ex- 
palriation shall be exercised, although several Judges 
of the Supreme Court of the United States have ex- 
pressed their opinions, that such a law is much want- 
ed. In the few cases that have occurred in the Courts 
of the United States, in which this important point has 
been agitated, it seenis admitted, that Congress has 
power to determine the mode in which expatriation 
I nay he exercised. But in regard to the law, at pre- 
sent it is not easy to deduce a general rule from the 
opinions expressed. In the year 179S, the State of 
Virginia passed an act on this subject. It was held, 

(/i) Campbell v. Gordon. 6 Cranch, 176. 



EXPATRIATION. 305 

however, that this could afTeet the person complying 
with It, only as a citizen of that State, and not as a 
citizen of the United States ; and it seems questiona- 
ble, how far such a law is compatible with the Gon<» 
stitution of the United States.(i) It was held, in the 
case of Talbot v. Jansen, that to render valid an ex* 
patiiation by a citizen domiciled within the United 
States, there must be an entire de[;arture by the party 
from the United States, and he must become the ci- 
tizen of another country, with a view to relinquish his 
native country. Therefore, a citizen of the United 
States still remains such, notwithstanding his renun- 
ciation of allegiance to an individual State under the 
authority of a State law, or his becoming a citizen of 
a foreign State by talcing an oath, without residence, 
and without a view to residence.(A:) It seems also, 
that such departure must not be an illegal act : as, in 
the capacity of a cruizer against foreign powers at 
peace with us ; or in the act of treason, or any other 
crime or ofrence.(/J Nor ought it to be leaving du- 
ties unperformed at home. Thus, a person in the ex- 
ercise of a public trust, ought not to leave the coun- 
try, till he has accounted ; nor one who owes money, 
till he settles with his creditors. Under these re- 
strictions, the right of expatriation exists, in time oC 
of war as well as of peace, until restrained by Con* 
gress.(m) 

It is said, however, that a citizen of the United 
States, may become a citizen of another country, with- 
out necessarily relinquishing his own country : and it 
is no objection, that he thereby becomes a citizen of 
two governments at the same time. A man may, at 

(i) Talbot v. Jansen. 3 Dall. 133, (1795.) 
{k) lb. Paterson J. See the Bcllo Corunnes. 6 Wheat. 170. 
(/) I'albot v. Jansen. 3 Dall. 133. Iredell J. See the Saa- 
tissima Trinidad. 7 Wheat. 548. 

(m) Talbot V. Jansen. 3 Dall. 133. Irbdell J. 
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the same time, enjoy the rights of citizenship under 
two governments.(n) His becoming a citizen or sub- 
ject of another country, does not absolve him as a ci- 
tizen or subject of his own country, but is subordinate 
to his original allegiance. Such latter citizenship, in 
^uch case, has only this effect, that whenever he goes 
into that country, and cliooses to reside there, he is, 
ipsofacto^ to be deemed a citizeiT, without any thing 
farther.(o) But this doctrine does not apply, where 
a citizen has fully expatriated himselfvin the manner 
pernntied by the laws of his own country.(/^) 

In the case of Isaac Williams, who was tried in the 
Circuit Court of Connecticut^ in September, 1799, 
before Ellsworth, C. J. and Law, district Judge^ for 
acceptnig a commission from the French Republic at 
Guadaloupe, and also for cruising against and captur- 
ing their enemies, who were at peace with us, it was 
held by the Chief Justice, that it was no defence that 
the defendant had lefl this country, of which he was 
before a citizen, in the year 179S, and was natural- 
ized in various bureaus at Rochefort, in that year 
taking an oath of allegiance to the French Republic, 
and renouncing his allegiance to all other countries, 
especially to America, and was thereupon appointed, 
and continued to be a commissioned officer in the 
French marine, and was resident in the French Re- 
public, making one visit of only six months to the 
United States in the year 1796,- and was domiciled for 
three years then past in Guadaloupe, without any in- 
tention to return hither ; but he was convicted on two 
indictments for the above mentioned offences and 
fined and imprisoned : Law District Judge diibitante. 



(7i) TalJun V. Janscn. 3 Dall. 1C9. Per Rutledge C. J. Per 
Irkdet.l J. Set; also the case of Isaac W'lWinmSj post. 

(o) lb. 164. Per Iredell J. who puts the case of the Marquis 
dc La Fayette. 

(/-) lb. 
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The Ofaief Justice declared his opinion, that a mem- 
ber of the community cannot dissolve the social com- 
pact, so as to free himself from amesnability to our 
laws operating on citizens generally, without the con- 
sent or default of the community, and no consent 
either express or implied, existed under tlie policy or 
acts of the United States. It could not be inferred 
from our pacific station, or from our acts naturalizing 
foreigners. The embarrassment that may be occa- 
sioned to the individual, by becoming a member of 
two governments, is for himself to Judge of; and, 
therefore, the facts given in evidence were irrelevant, 
and ought not to go to the jury.(^) 

In a case which occurred in the year 1804, the 
question whether a person born within the United 
States, or becoming a citizen according to its laws, 
can divest himself absolutely of that character, other- 
wise than in such manner as may be prescribed by 
• law, is left undecided. It is admitted, that an Ameri- 
can citizen may acquire in a foreign country, the com- 
mercial privileges attached to his domicil, and vrould 
be exempted from the operation of a commercial act, 
embracing only ^^ persons resident in the United States 
or under its protection." And although becoming a 
subject of a foreign power, 'may not rescue him from 
punishment for any crime committed against the 
United States, (a point not intended to be decided,) 
yet it places him out of the protection of the United 
States while within the territory of such foreign pow- 
er, within the meaning of these words of the law.(r) 

In August, 18 IS, during the late war mth Great 
Britain, Elijah Clark was arrested, and charged as a 
spy before a general Court martial of the American 

(7) United States v. Williams. 4 HalFs Law Journ. 461 • 
3 Cranch, 82, note. See also the opinion of Washington J. 
United States v. Gillies. 1 Pet. 161. 

(r} Murray o* The Charming Betsy. 2 Crancb, 120. 
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army, held at Buffalo, in the State of New York. 
He had, about eighteen months before removed, with 
his wife, from the United States to Canada. Being 
convicted of the charge, he was sentenced by the 
Court martial to the punishment of death. But some 
doubt afterwards arising, whether he. was embraced 
within the rules and articles of war, inasmuch as the 
10 1st art. on this subject includes only persons not 
citizens of, or owing allegiance to the United States, a 
suspension of the sentence took place, and the case 
was referred to President Madison. The President 
directed Clark to be discharged, unless he should be 
arraigned by the civil Court for treason, or for a 
minor crime under the laws of New York, the said 
Clark being considered a citizen of the United 
States.(5) 

III the latest case in which the point occurred in 
the Supreme Court of the United States, the Court 

(.y) Case of Elijah Clark. BrackenrldgeV Law Miscellanies, 
409, S'-e thf rcmaiLs, lb. The sentiments of the government of 
the United Slates, in the year 1793, are thus expressed, in a loiter 
from the Secretary of Stale, (Mr. Jefferson,) to Mr, Morris, dated 
16th August, 1793. "Our citizens are certainly free to divest 
themselves of that chwracter by emigration and other acts, mani- 
festing their intention, and may then become the subjects of ano- 
ther power, and free to do whatever the subjects of that power 
may do. 13ut the laws do not admit, that the bare commission of 
a crime amounts, of itself, to a divestment of the character of citi- 
zen, and withdraws the criminal from their coercion.'* The go- 
vernment, therefore, resisted the claim of M, Genet, the ambassa- 
dor from France, of Gideon Henfield as a French citizen, whc 
being an American citizen, had engaged in the French naval ser- 
vice in Charleston, and cruized against their enemies, who were at 
peace with the United States. 1 Wait's State Papers, 143. 86. 

In the year 1794, the Secretary of State, (Mr. Randolph,) thus 
expresses himself in relation to the alleged expatriation of Captain 
Talbot. ^^ 1 cannot doubt that Captain Talbot has taken an oath 
to the French Repul)lic ; and at the same time I acknowledge my 
belief, that no law of any of the States prohibits expatriation. But 
it is obvious, that, to prevent frauds, some rules and ceremonies 
are necessary for its government. It then becomes a question, 
which is also an affair of the judiciary', whether those rules and 
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declared, that they gave no opinion whether an Ame- 
rican citizen may, independently of any legislative act 
to this effect, throw off his own allegiance to his na- 
tive country : but that it was perfectly clear that this 
cannot be done without a bona fide change of domicil, 
under circumstances of good faith. It can never be 
asserted as a cover for fraud, or as a justification for 
the commission of a crime against the country, or for 
a violation of its laws, when this appears to be the 
intention of the act. But tl)at it was unnecessary to 
go into a farther examination of this doctrine : it would 
be sufficient to ascertain its precise nature and limits, 
when it should become the leading point of a judg- 
ment of the Court. (<) 

Constitution. Art. 1. — Banicruptcies. 

Art. 1. s. 8. 4. Congress shall have power to es- 
tabUsh uniform laws, on the subject of bankruptcies, 
throughout the United States. 

This grant of power to Congress is not exclusive, 
either by the terms of the Constitution of the United 
States, or the nature of the power. Until the power 
is exercised, the States are not forbidden to pass bank- 
rupt laws, except so far as they impair the obligation 
of contracts.(7/) When, however. Congress enact a 
general bankrupt law, the right of the States is sus- 
pended, though not extinguished : for, on the repeal 
of the bankrupt law, the ability of the States to exer- 

ceremonies havt> been complied with/' Letter to M. Fauchet, mi- 
xiister of the French Republic, Oct. SSth, 1797. 2 Wait's State 
Papers, 251. 

{t) The Santissima Trinidad. 7 Wheat. 342. See Stoughton r. 
Taylor. Opinion of Van Ness D. J. Nat. Intell. Dec. 3d and 
5th, 1818. Duponceau's Bynkershoek, 175. 3 Hall's Lavr Joum. 
JMIurmy v. M^Carty. 2 Munf. 393. Hay's Treat, on Expatriation. 
Washington, 1814. Tucker's Black. Vol.1. Partl,4f6. Bee's 
Adm. Rep. U. 

(u) See post. art. 1. s. 10. 1/ 
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ternal improvements in the States^ with their assenf, 
by means of roads and canals, has been claimed as 
being incidental to this, and other powers granted by 
the Constitution, namely : the riglit to declare war, to 
regulate commerce, to pay the debts, and provide for 
the common defence, and general welfare, the power 
to make all laws necessary and proper for carrying 
into execution ail the powers vested, by the Constitu- 
tion, in the government of the United States, or in any 
depailment or officer thereof; and lastly, from the 
power to dispose of and make all needful rules and 
regulations respecting the Territory and other pro- 
perty of the United States. (^) Its exercise is also 
vindicated by precedent. It has been the constant 
practice to allow to the new States, five per cent, of 
the iictt proceeds arising from the sale of public lands, 
to be laid out in the construction of roads and canals. 
Of this five per cent., three-fifths were to be expend- 
ed within the States, and two-fifihs, under the direc- 
tion of Congress, in the making of roads leadina to 
these States. From forty to fifty thousand doWars 
arc annually expended in this manner. Moreover, 
in 1806, the President was authorised by Congress to 
open a road from Nashville, in the State of Tennes- 
see, to Natchez: this road passed through a State 
without asking consent. In the year 1809, the Presi- 
dent was authorised to cause the canal of Carondelet, 
leading from Lake Ponchartraine to the city of New- 
Orleans, to be extended to the river Mississippi.(/) 
The Cumberland road, which has been constructed 
under an act passed March 29th, 1806, has cost near- 
ly 1,800,000 dollars, which exceeds the proceeds 
arising from tlie sales of public lands in the State of 



((') Message of President Monroe, May 4th, 1822. 

(7) But it secmB this was through a country that was Tcrrl> 
torial. 
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Ohio, more than 1,000,000 dollars.(^) This road was 
made under a covenant with the State of Ohio by act 
of April tfOth, 180^, that a portion of the avails of the 
sales of land lying within that State, should be applied 
to the opening of roads leading to that State, with the 
consent of the several States through wtiich the road 
*was to pass, and Virginia, Pennsylvania, and Maryland, 
through which it passes, gave their consent. Other 
acts confirming, amending, and enlarging this act, 
were passed in isto, 1816, and I816. 

In the year 1817, however, after a bill had been 
passed by Congress setting apart the bonus to be paid 
by the biEinic of the United States for its charter, for 
constructing roads, and canals, and improving the na« 
vigation of water courses, it was returned by Presi- 
dent Madison, who assigned as a reason, that the 
power of Congress, under the Constitution, did not 
extend to making roads and canals, and improving 
water courses, through the diffbrent States, nor could 
the assent of those States confer the power : and that 
it could be constitutionally vested only by an amend- 
ment of the Constitution ;(h) and the bill, on its re- 
turn, was negatived in tiie House of Representatives. 

Afterwards on the I6th December, in the same 
year, a committee of the House of Representatives re- 
ported in favour of the power of Congress, 

1. To lay out, construct, and improve post roads 
through the several States, with the assent of the re- 
spective States. 

S. To open, construct, and improve military roads 
through the several States, mth the assent of the re- 
spective States. 

fg) Report of Committee of House of Representatives, April 
26th, 1822. 

(A) Message, March 3d, 1817, 12th Niles's Reg. 25. 

R r 
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3. To cut canals iliroiigh (he several States, with 
their assent, for promoting, and giving security to in- 
ternal coninierce, and fur ihe more safe and econo- 
mical transportation of military stores, ^c. in time of 
war, leaving, in all ilieae cases, Ihe jurisdictional right 
over the soil in the respective States, And they recom- 
mended a resolution, that it was expedient to cnnsti- 
tufe the sum to be paid by the bank of the United 
Slates, and the dividends, as a fund for internal im- 
provements.(i) 

In the year, I82S, a !)ill was passed by Congress, 
for the preservation and repair of the Cumberland 
road, approprialiiiK money and eslahlishina; ^ales, and 
tolls on the road, and enforcing 'he collection of lolls 
by penalties. But the bill was roturtied by President 
MdNKdE as unconstitutional, with his reasons for that 
opinion, and w^is iiually lost.(^) 
, . Various acts seem to have been passed, from lime 
vto time, by Congress, for constructing roads in the 
Tcriitories, under the 4th ariicle of the ConstUulion, 
sect. 3. 2. 

Under the acts passed by Congress, for the esta- 
blishment of the post office, it is no justification to a 
person indicted under Ihe 7th section of the act of 
80lh April, 1799. for wilfully obstructing the pass^e 
of the public mail, that he had fed the horses employ- 
ed in carrying the mail, and that a sum of money was 

(i) 13 Nilea's W. Reg. ssr. 
. (i) Mtssagi- of PreaidcDt Monroe to Cong;ress,May4tll»I8S9t 
President Monroe communicated to Congress, at the same Sct- 
Bion, an extensive discussion of this ioteresting questioik Scc 
NUcb's W. Reg. August, 1823. 

It appears from the MfSiage of President jErtEKiON toCoB* 
gress, of December 3d, 1806, that it was his opinioB, tbM tfaeie 
objects are not within the Cunstituiional powers of Congreia, and 
that an amrndment to the Constitution is necessary, to authorise 
Ae expenditure of the public money for such purposes. 5 Wait*! 
State Papers, 456, 499. See also Menage of President MaoimNT, 
Dec. 3, 18l6f to the aame point. 
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due to him for food furnished at, and before, their ar-^ 
rest and detention. No lien exists against the govern- 
ment In such case; nor can the government be sued: 
the only remedy is by application to Congress, if the 
government refuse payment. A stolen horse, fotmd 
carrying the mail stage, cannot he seized by the own* 
er, so as to retard the mail. A driver being in debt, or 
even committing an offence, can only be arrested in 
such way, as does not obstruct the passage of the 
maiL(/) But it has been held by the Circuit Court in 
a subsequent case, that the act of Congress ouglit not 
to be so construed, as to shield the carrier of the mail 
against a temporary stoppage of the mail, by a muni- 
cipal officer, where it is driving through a populous 
city at such a rate as to endanger the safety of the 
inhabitants, contrary to an ordinance of the city. And 
that if the officer had a warrant against a felon, who 
had placed himself in the stage, or the driver should 
Gomnut murder in the street, in the presence of the 
officer, and then place himself on the box, they would 
not be protected against arrest, because a temporary 
.stoppage of the mail would be the consequence.(m) 

Constitution. Art. l. — Patents. 

Art. 1. sect. 8. 8. Congress shall have power to 
promote the progress of science and useful arts, by 
securing, for a limited time, to authors and inventors, 
the exclusive right to their respective writings and 
discoveries. 

It has been held by the New York Court of Errors, 
that this power is concurrent with the power of the 
States, provided the exercise of the power by the lat- 
ter does not contravene the acts of Congress on the 
subject. The State may, therefore, grant to an author 

(/) United States v. Barney. 3 HalPs Law Journ. 128, by 
Winchester J. 

(m) United States v. Hart. 1 Pet. 390. 



■or iaventor, an excla'atve r^t, the operation of which 
woald be confined to the tiiiuts of such State, where 
no patent r^t from the United States is granted. 
Where "GoogreBS go no furUier than to secure the 
right to the aufiior ior inventor, the State may rec^- 
bte the use of such right, or restrain it so fur as it is . 
injurious to the public It is suliject, fike otlier pro- 
perty, to taxation or debts. But, at any rate, as the 
acts of Congress extend only to the invmior of a use- 
iul art, a Btate may grant an exclusive right to the pos- 
$enor of that art, who does not claim as an inventor, 
or to one who introdocea it from abroad. It was, 
tiierefore, determined, that acts of assembly, passed 
' at different periods 'by the legislature of New York, 
since the adoption of the Constitution of the United 
States, granting to the plaiDtitfs, as possessors of the 
art, for limited periods, ^e exclusive privilege of na- 
T^ting the waters of New York «|ta^in^a^ 
and imposing a penalty on other per^j^HH^PPI 
the same manner, in such waters, without ficense froin 
the grantees, were not contrary to the Constitution and 
laws of the United States, but were valid, and an in- 
junction was issued by the Court, to restrain the de- 
fendant from the use of them.(n) 

Constitution. Art. 1. — ^War. 

Art. 1. 8. 8. 10, Congress shall have power to de- 
clare war, grant letters of marque and reprisal, and 
make rules concerning captures on land and water. 

A mere declaration of war by an act of Congress, 
does not, of itself, vest a right to seize and condemn 
tangible property, of the individuals of the natioa 
against whom war is declared, found within the terri- 
tory of the United States, at the time of such declara> 

(m) Livingston v. Van Inghen. 9 Johns. 507. See 1 Tucker** 
Black. 183. Sec post. Commerce. 
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tion. Such property cannot be seized and condemn- 
ed, without some further legislative provision autho- 
rising it. The right to seize and condemn property 
of the belligerent, whether tangible, or consisting of 
debts, exists by the law of nations; but it is a right to 
be exercised or waved at the will of the sovereign au- 
thority, and vrithout the expression of the will of Con- 
gress, further than by a mere declaration of war, the 
judiciary cannot enforce it. The right to debts due 
between belligerents at the breaking out of war, re- 
vives at the restoration of peace, unless confiscation 
is enforced by a particular provision of the legislative 
power. An act of Congress, therefore, declaring war, 
and authorising the President to issue letters of marque 
and general reprisal, against the vessels, goods, and 
effects of the enemy, does not authorise a seizure by 
an individual, not commissioned, of property of an 
enemy, found in the care and custody of one of our 
citizens on land, or floating in a creek within the ter- 
ritory of the United States, at tlie declaration of war^ 
nor does it authorise such seizure by order of the 
executive.(o) 

Constitution. Art. 1. — Army and Navy. 

Art. l.s. 8. Hand IS. Congress shall have power 
to raise and support armies, to provide and maintain a 
navy. 

Congress have power, under the Constitution, to 
authorise the enlistment of minors for the army and 
navy of the United States, without the consent of their 
parents.(p) 

Constitution. Art. 1. — Militia. 

Art. 1. sect. 8. 14. Congress shall have power, to 

(0) Brown v. The United States. 8 Cranch, 110. 
{p) United States v. Bainbridge. Mason, 71. Per Stort J. 
Davis D. J. diss. 
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provide for calling forth the militia to execute the 
laws of the union, suppress insurrections, and repel 
invasions. 

16. To provide for organizing, arming, and dis- 
ciplining the militia, and for governing such part 
of them as may be employed in the service of the 
United States, reserving to the States respectively, 
the appointment of the officers, and the authority of 
training the militia, according to the discipline pre- 
scribed by Congress. 

Under these clauses of the Constitution, the follow- 
ing points have been decided. 

1. If Congress had chosen, they might, by law, 
have considered a militia man, called into the service 
of the United States, as being, from the time of such 
call, constructively in that service, though not acfuallj 
so, although he should not appear at the place of ren- 
dezvous. But thc*y have not so considered him, in 
the acts of Coni»;rcss, till after his appearance at the 
place of renJezvous : previous to that, a fine was to 
be paid for the delinquency in not obeying the call, 
which tine was deemed an equivalent for his services, 
and an atonement for his disobedience. 

3. The militia belong to the States respectively, 
and are subject, both in their civil and military capa- 
cities, to the jurisdiction and laws of the State, except 
so far as these laws are controlled by acts of Con- 
gress, constitutionally made. 

3. It is presumable the framers of the Constitution 
contemplated a full exercise of all the powers of or- 
ganising, arming, and disciplining; the militia : never- 
theless, if Con2;ress hud declined to exercise them, it 
was competent to the State governments respectively 
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to do it But Congress has executed these powers 
as fully as was thought right, and covered the whole 
ground of their le^slation by different laws, notwith- 
standing important provisions may have been omitted, 
or those enacted might be beneficially altered or en- 
larged. 

4. After this, the States cannot enact or enforce 
laws on the same subject. For, although their laws 
may not be directly repugnant to those of Congress, 
yet Congress having exercised their will upon the 
subject, the States cannot legislate upon it. If the law 
of the latter be the same, it is inoperative : if they 
differ, they must, in the nature of things, oppose each 
other, so far as they differ. 

5. Thus if an act of Congress imposes a fine, and 
a State law fine and imprisonment for the same of- 
fence, though the latter is not repugnant, inasmuch as 
it agrees with the act of Congress, so far as the latter 
goes, and add another punishment, yet the wills of the 
two legislating powers in relation to the subject are 
different, and cannot consist harmoniously together. 

6. The same legislating power may impose cu- 
mulative punishments: but not different legislating 
powers. 

7. Therefore, where the State governments have, 
by the Constitution, a concurrent power with the na- 
tional government, the former cannot legislate on any 
subject on which Congress has acted, although the 
two laws are not in terms contradictory and repug- 
nant to each other. 

8. Where Congress prescribed the punishment 
to be inflicted on a militia man, detached and called 
forth, but refusing to march, and aUo provided that 
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Courts martial for the trial of such delinquents to 
be composed of militia officers only, should be held 
and conducted in the manner pointed out by the rules 
and articles of war, and a State had passed a law en- 
acting the penalties on such delinquents which the 
act of Congress prescribed, and directing lists of the 
delinquents to be furnished to the Comptroller of the 
United States and marshal, that further proceedings 
might take place according to the act of Congress, and 
providing for their trial by State Courts maitial, such 
State Courts martial have jurisdiction. Cono;re8S 
might have vested exclusive jurisdiction in Courts 
martial to be held according to their laws, but not 
having done so expressly, their jurisdiction is not ex- 
clusive. 

9. Although Congress have exercised the whole 
ipower of caliinu; out the militia, yet they are not na- 
tional militia, till employed in actual service, and they 
are not employed in actual service, till they arrive at 
the place of rendezvous.(9) 

But, it seems, a State court martial sitting without 
tl»e authority of an act of assembly of the State, passed 
for tliat piupose, would not have jurisdiction,(r) 

Constitution. Art. i. — Piracy. 

Art. 1. s. 8. 9. Conirress shall have power to de- 
fine, and punish piracies, and felonies committed on 
the hij2;h seas, and offences against the law of nations. 

This power to define and punish^ seems rather ap- 
plicable to felonies and offences against the law of na- 
tions, than to piracies; for as to those, the power to 
punish would be sufficient. Piracy is well defined by 

(y) Houston v. Moore. 5 Wheat. 1. See, however, the opinions 
of Johnson J. and Story J. 

(/ ) Meade's Case. 5 Hall's Law Joum. 536^ and Bolton's Case. 
3 Serg. & Kawle, \7%note. 
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the law of nations as robbery on the sea. The term, 
felonies, however, in relation to offences on the high 
seas, is necessarily somewhat indeterminate, since the 
term is not used in the ciiminal jurisdiction of the ad- 
miralty, in the technical sense of the common law. 
Offences against tlie law of nations cannot, with any 
accuracy, be said to be completely ascertained and 
defined in any public code, recognised by the com- 
mon consent of nations. In respect to these, there is 
a peculiar fitness in giving the power to define, as 
well as to punish. (5) 

The Constitution having conferred on Congress the 
power of punishing piracy, there can be no doubt of 
the right of Congress to enact laws punishing pirates, 
although they may be foreigners, and may have com- 
mitted no particular offence against the United 
State8.(«) 

The first act of Congress on the subject of piracy, 
was the act of 30th April, 1790, which provides, in 
the 8th section, that if any person or persons shall 
commit upon the high seas, or in any river, haven, 
basin, or bay, out of thi'. jurisdiction of any particular 
State, murder or robbery, or any other offence, which, 
if committed within the body of a county, would, by 
the laws of the United States, be punishable with 
death, or if any captain or mariner of any ship or other 
vessel shall, piratically and feloniously run away with 
such ship or vessel, or any goods or merchandise to 
the value of fifty dollars, or yield up such ship or ves- 
sel voluntarily to any pirate: every such offender 
shall be deemed talcen and adjudged to be a pirate 
and felon, and beins thereof convicted, shall suffer 
death ; and the trial of crimes committed on the high 
seas, or in any place out of the jurisdiction of any 
particular State, shall be in the district where the of- 

(jf) United Sut^s V. Smith. 5 Wheat. 159. 
(t) United States v. Palmer. 3 Wheat. 630. 

S S 
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fender is apprehended, or into which he may first be 
brought. 

A vessel within a marine league of shore, at anchor 
in an open roadstead, where vessels only ride under 
the shcher of land, at a season when the course of 
winds is invariable, is upon the high seas.{u) So, it 
is held, that high seas, mean any waters on the sea 
coast, which are without the boundaries of low water 
marie, although such waters may be in a roadstead or 
bay, within the jurisdictional limits of a foreign go- 
vernmont.(2;) Those limits, though neutral to war, 
are not neutral to crimes.(i/) In the construction of 
the words ^^ upon the high seas," it has been held, that 
it makes no difference whether the offence of pirati- 
cal murder was committed on board of a vessel, or in 
the sea, as by throwing the deceased overboard and 
drowning him, or by shooting him when in the sea, 
though he was not thrown overboard.(z) Piratical 
murder committed from on board an American vessel 
bv a mariner sailing on board an American vessel, by 
a foreigner on a foreigner, in a foreign vessel, is with- 
in this act. (a) And the same offence committed by 
any peison from on board a vessel having no national 
character, and drowning him is within the same law.(6) 

The words, '• out of the jurisdiction of any particu- 
lar State," in tliis section, mean, out of the jurisdic- 
tion of any particular State of the United States. So 
that land piracies, and piracies committed within our 
waters, are not within it.(c) 

(/.') Unli« cl Stati-s V. Griffin and Brailsfonl. 3 Wheat. i201. 20G. 
(.v) I'niti-vl States v, Koss. 1 (Jail. 624. Sec also L-nited States 
i\ Smith, M.ison, 14r. 

('/) United States v. Griffin and Brailsford. 7 Wheat. 200,201. 

(^) United Slates V. Hohnes. 5 Wheat. 418. 
\u) United Statirs i\ Furlong. 5 Wheat. 203. 
\h) United Statt'b t?. Holmes. 5 Wheat. 418. 
(c) Unitid Statts r. Koss. 1 Gall. 624. Sec /?C67. as to murder, 
and United States v, Bevans. 3 Wheat. 
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The words, "which, if committed within the body 
of a county, would, by the laws of the United States, 
be punishable with death," relate to any other offence, 
should there be any, of the description mentioned, and 
not to robbery or murder. Although, therefore, a 
robbery committed on land is not, by the laws of the 
United States, punishable with death, yet a robbery on 
the high seas is piracy within this section.(d) 

The word, robbery, used in this section is to be 
understood in the sense in which it is recognised and 
defined at common law.(e) If an act of Congress use 
a technical term which is known, and it3 meanins; fully 
ascertained by the conynon or civil law, from one or 
the other of which it is obviously borrowed, it is ne- 
cessary to refer to the source from which it is taken, 
for its precise meanins;.(/) Therefore, the felonious 
taking of goods from the person of another, or in his 
presence, on the high seas, by violence or by putting 
him in fear, and against his will, is felony and piracy, 
by the act of 1700. (g) 

Though the words, " any person or persons," are 
broad enough to comprehend every human being, yet 
It was held, that the crime of robbery^commmitted by 
a person on the high seas, on board of any ship or 
vessel belonging exclusively to subjects of a foreign 
State, on persons within a vessel belonging exclusive. 
ly to subjects of a foreign State, is not piracy witliin 
the true intent and meaning of this act.(/i) This 
opinion, however, was afterwards reconsidered, and it 
was then determined, that it applied exclusively to a 
robbery or murder committed by a person on board 

(^ United States v. Paimer. 3 Wheat. 610. United States t;. 
Jones, (1813.) 

(e) United States v. Palmer. 3 Wheat. 630. 

CfJ United States i;. Jones, (1813.) Pamph. 57. 

(g) lb. 59. 

{h) United States v. Palmer. 3 Wheat. 633^634. See 5 Wheat. 
App. Speech of C. J. Marshall. 



fipf any ship or vessel belotigitig to sulyecta of a foreign 
ptate ; that h, she must he ti)c propeily of ftutijecis 
tof a foreign State, under (heir conlroul, and ftatUng 
pteider the fla^ of a roreij;n State whose authority is 
iftCknowl edged. For, genera! piracy, murder, or rob- 
libery, eomntittcd in the places descrrhed in this sec- 
%on, by persons on board oi' a vessel, not al the lime 
I'^jelonging to the subjects of any foreign power, Nt 
isn possession of a crew acting in defiance of all law, 
l^d acltnowtedging obedience to no goveremment 
[.■Whatever, is within the true meaning of this act. and 
ii» punishable m llie Courts of the United States.(r) 
■^ In questions, therefore, of gmrder, or robbery, un- 
l^der this act. it nialccs no difference, whether the of- 
fftnder be a citizen of the United States or not. If it 
. 'jbe committed on board of a foreign vessel by a citizen 
,-&i tlie United States, or on board of a vessel of the 
' JDnited States by a foreigner, the offender is to be con- 
'tfdercd. p}'n hoc vice, and in respect to this subject, 
as bclon<;;ing to the nation under whose flag he sails. 
If it be committed by a citizen or foreigner, on board 
of a piratical vessel, the offence is equally cognisaUe 
by the Courts of the United States under this \vir.{k) 
It seems, a commission given by one as bi%tdier 
of a republic, of whose existence the Court knows no- 
thing, or as independent generalissimo of a proviBce 
in the possession of the mother country, iS, so ftlr as 
the Court can take cognisance of it, void. But, whe- 
ther a person acting under such commission witb 
good faith can be guilty of piracy, query. If, how- 
ever, the whole transaction of the capture made andw 
such commission, demonstrates that it was not made 
jure beUi. bnt the vessel was seized on the high seas, 
and carried into a port of the United States, animo 

(i) United States v. Klintock. 5 Wheat. 151, 152. Uoited 
States t>. Holmes. 5 Wheat. 417. 
{<() United Sutet o. Holmes. 5 Wheat. 41 r. 
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furandi^ it is not a belligerent capture, but a robbery 
on the high seas. Fraud in effecting a capture will 
not, of itself, constitute piracy,* yet it may be an in- 
gredient in the transaction, not inconsistent with that 
cbaracter.(/) A belligerent character may be put off, 
and a piratical one assumed, even under the most un- 
questionable commission.(m) 

When a civil war rages in a foreign nation, one part 
of which separates itself from the old established go- 
vemment, and erects itself into a distinct government, 
the Courts of the Union must view such newly con- 
stituted government, as it is viewed by the legislative 
and executive departments of the government of the 
United States. 'If the government of the Union re- 
mains neutral, but recognises the existence of a civil 
war, the Courts of the Union cannot consider as cri- 
minal, those acts of hostility which war autliorises, and 
which the new government may direct against the 
enemy. (n) Each party in the war is to be deemed, 
by us, a belligerent nation, having, so far as concerns 
us, the sovereign rights of war, and entitled to be re- 
spected in the exercise of those rights.(o) It follows, 
that persons or vessels, employed by such govern- 
ment, may prove the fact of their being employed in 
such service, by the same testimony, which would be 
sufficient to prove they were employed by an acknow- 
ledged State. Such fact may be proved, without prov- 
ing the seal of the new government. The seal cannot 
prove itself, but may be proved l)y such evidence as 
the nature of the case adniits.(]9) In general, the 
commission of a public ship, signed by the proper au- 



(/) United Slates v. Klintock. 5 Wheat. 151. United Slates r. 
Holmes. 5 Wheal. 416. 

(w) United States r. Pirates. 5 Wheat. 202. 
(w) United Slates v. Palmer. 3 Wheat. 643. 
(o) The Santissima Trinidad. 7 Wheat. Z%7, 

(/.) lb. 
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thorities of the nation to which she belongs, is com- 
plete proof of her national character. A bill of sale 
is not necessary to be produced: nor will the Courts 
of a foreign country inquire into the means, by which 
the title to the property has been acquired.(9) But, 
where it does not appear by any legal proof^ that a 
privateer had a commission, or any ship's papers, or 
documents, from such government, or that they were 
ever recognised as ships of that nation, or of its sub- 
jects, or who were the owners, or where they resid- 
ed, or when, or where the privateer was armed or 
equipped, but the captain and crew were of different 
nations, the captain was domiciled at Baltimore, was 
by birtli an American, and the privateer was Baltimore 
built, the burthen of proof of the national character of 
the vessel, on board of which the offence was commit- 
ted, lies on the defendants who stand charged with 
piracy.(r) 

The national character of an American vessel plun- 
dered, or run away with, may be proved without pro- 
duction of her register, or proof of its having been on 
board of her. Property or character is a matter in 
pais^ and is to be so established.(«) So, it has iieen held, 
on an indictment for piracy, committed on hoard of a 
neutral vessel, by an American privateer, where it did 
not appear that there was any registry or bill of sale 
of the vessel, but there were invoices and bills of lad- 
ing, that other evidence of the ownership might be 
given. I'hese papers might be necessary in case 
there was ground to suspect that they were kept 
out of sight for fraudulent purposes. But if no- 
thing of this sort be pretended, the captain may 

(y) United States v. Holmes. 5 Wheat. 418. 
(r) The Santissima Trinidad. 7 Wheat. Z<:>S. See the case of 
the Exchange. 7 Cranch^ 116. 

(*) United States v. Pirates. 5 Wheat. 199. 205, 206. 
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testify as to tlie vessel and cargo being bona fide 
neutral property,(0 

In a case that occurred during the late war with 
Great Britain, the defendant, who was first lieutenant 
of the schooner Revenge, a regularly commissioned 
American privateer, was indicted in the Circuit Court 
of the district of Pennsylvania, for piracy, by a rob- 
bery committed upon the property of a neutral met . 
with on board a neutral vessel on the high seas, and 
it was held, that if a commissioned cruizer take the 
property of a neutral, he is a trespasser, and will be 
compeUed, not only to make restitution, but compen- 
sation also, in damages, unless he had probable cause 
for seizing the property as prize. But if he should 
make the seizure, not as prize, but with a felonious 
intent to convert the property to his own use, with- 
out inquiry or trial, liis commission would not shield 
him from the charge of felony and piracy. In de- 
ciding, in either case, whether the act amounts to fe- 
lony or trespass, tlie quo animo is to be sought after, 
and is to be judged of by the actions of the party.(z/) 
The 8th and gth articles of the rules for the govern- 
ment of the navy, (act of Congress of S3d April, 1800,) 
inflicting punishment by Court martial on those who 
shall take from a vessel at sea any part of her cargo, 
or embezzle the same, or who shall maltreat any of 
the persons, relate expressly to prizes, or to the ves- 
sels seized as prizes, and not to acts of piracy. And 
the act of S6th June, 181S, respecting privateers, is 
confined to the conduct of persons on board of priva- 
teers, and is intended for their government. But for 
piratical acts committed on others, no punishment or 
mode of trial by Court martial is prescribed.(a:) 

(/) United States v. Jones. Pamph. Philnd.lphia, (1813,) 11. 
Before- Washington J, and Peters D. J. See post. 

(I/) United States u Jones. Pamph. Philadelphia, 1813. 59. 

(a:) lb. 57. in this case, the Portuguese vessel was detained for 
some hours, and then permitted to proceed. Money, clothing, and 
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It seems, that though a treaty made by the Uoited 
States with a foreign power, stipulate, that if any citi- 
zen of the United States take a commission, or letter 
of marque, for arming any ship or vessel, to act as a 
privateer against the subjects of such foreign power, 
or their property, from any prince or State at war 
with such power, he shall be punished as a pirate, 
,yet, it is questionable, whether such citizen is punisha- 
ble as a pirate under the present laws of the United 
States, for such act or for aggressions under it : but 
he might have been punishable under the act of 14th 
June, 1797, for a high misdemeanor, in so arming, 
commanding, £^c, such vessel, out of the jurisAction 
of the United States ; and he cannot in a Court of the 
United States, demand restitution of a prize taken 
under such authority, of which he has been dispos- 
sessed by his associates.(f/) 

much other valuable property were taken on board the privateer, 

which was under English colours* and no attempt was madr to 
send them in for adjudication, but part was divided among the 
crew, and the rest concealed. After arrival in the United States^ 
they observed a profound silence respecting the property. Force, 
and intimidation were used in obtaining the property. These and 
other circumstances, the Court considered sufficient to establish a 
felonious intent. The prisoner, however, was acquitted, as it ap- 
j)eared by the evidence, that the acts charged were committed by 
others, and that he was not concerned in them. 

(?/) The Bello Corunnes. 6 Wheat. 171. 

The 9th section of the act of June 5th, 1794, and the 2d section 
of the act of 14th June, 1797, provided, that nothing in those acts 
should be construed to prevent the prosecution or punishment of 
treason, or any piracy defined hij a treaty^ or other law of the 
United States. These acts arc repealed by the act of 20th Aprilj 
IS 18, and. in part supplied by it: but this proviso is omitted. 

Many of the treaties made by the United States with foreign 
powers, contained a stipulation similar to that of the treaty with 
S|)ain, referred to in the above case. Such stipulation was con- 
tained in the treaty of 1778, with France, art, 21 j the treaty of 
17«2, with the United Netherlands, art. 19.; the treaty of 1783, 
with the king of Sweden, art. 23. ; the treaties of 1785, (art. 20,) 
and of 1799, (art. 20,) with Prussia. In the treaty of 1794, (art. 
21,) with Great Britain, the language is varied. 
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The piratically and feloniously running away with 
a ship, within the foregoing section, is the running 
away with a ship, with the wrongful and fraudulent 
intent to convert the same to the taker's own use, and 
make the same his own property, against the will of 
the owner. The intent must be that animus furandi 
which the law deems felonious. It is not necessary, 
that any force, or violence, or putting in fear should 
have been used, to constitute this oflrence.(z) 

The 9th section of the act of 80th April, 1790, 
oiacts, that if any citizen shall commit any piracy or 
robbery aforesaid, or any act of hostility against the 
United States, or any citizen thereof, upon the high 
sea, under colour of any commission from any foreign 
Prince or State, or on pretence of any authority, from 
any person, such offender shall, notwithstanding the 
pretence of any such authority, be deemed adjudged 
and taken to be a pirate, felon, and robber, and, on 
being thereof convicted shall suffer death. 

This section appears to have been passed for the 
purpose of declaring those acts piracy in a citizen, 
when committed on a citizen, which would be only 
belligerent acts when committed on others. And, it 
seems, that a citizen, taking a commission under a fo- 
reign power, must still be deemed a citizen under this 
law, and his acts, committed under such commission, 
may be adjudged piratical acts, under this section.(a) 
A citizen who offends against the United States, or its 
citizens, under colour of a foreign commission, is pun- 
ishable in the same manner as if he had no com- 
mission. (6) 

Query, whether this section embraces offences com- 
mitted in a river, harbour, basin, or bay, which are 



(z) United States v. TuUy and Dalton. 1 Gall. %A7. 
(a) United States v. Pirates. 5 Wheat. 201^ 202. United 
States V. Jones. Pamph. 60. 
<*) United States t. Wiltbcrger. 5 Wheat. 100. 97. 

T t 
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>vaters of a foreign State, or of the United States out 
of the jurisdiction of a particular State.(c) 

By sect. 10, of the act of 30th April, 1790, every 
person who shall either upon the land or the seas, 
knowingly and wittingly aid and assist, procure, com- 
mand, counsel or advise, any person or persons to do 
or commit any murder or robbery, or other piracy 
aforesaid upon the seas, which shall affect the life of 
such person, and such person or persons shall there- 
upon do or commit any such piracy or robbery, then 
all and every such person, so as aforesaid aiding as- 
sisting, procuring, commanding, counscHing, or ad- 
vising the same, either upon the land or the sea, shall 
be, and they are hereby declared, deemed and adjudg- 
ed to be, accessary to such piracies before the fact, 
and every such person, being thereof convicted, shall 
suffer death. 

It seems, this section does not extend to punish in 
our Courts, the sul)ject of a foreign prince, who, with- 
in the dominions of that prince, should advise a per- 
son, about to sail in the ship of his sovereign, to com- 
mit murder or robbery.(rf) 

The defects in the act of 30th April, 1790, and the 
questions that had arisen concerning its construction, 
gave occasion to the act of March 3d, 1819, which pro- 
vided, in the dth section, that if any person or persons 
whatsoever shall, on the high seas, commit the crime of 
piracy as defined by the laws of nations, and such offen- 
der or offenders shall afterwards be brought into, or 
found in, the United Stales, every such offender or of- 
fenders shall, upon conviclion tlicreof, before the Cir- 
cuit Court of the United Slates for the district into 
whieh he or tliey may be brought, or in which he or 
they shall be found, be punished with death. This act 

(t) United States v. Wiltherger. 5 Wheat. 99, 100. 
(^/) United States v. Palnner. 3 Wheat. 633. See the Speech 
of C. J. Marshall. 5 Wheat. App. 
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was, by sect. 6, to be in force until the end of the next 
session of Congress, 

Under this act it was contended, that in punishing 
piracy, " as defined by the law of nations," Congress 
did not sufficiently exercise their constitutional power ; 
that they were bound to define the offence in terms, 
and ought not to have referred, for its definition, to the 
law of nations, leaving that law to be ascertained by 
judicial decisions. But, it was lield, that Congress 
had the power to punish piracies, as well as to define 
them ; that they might define them by reference, as 
well as in terms : that by the law of nations, piracy is 
robbery on the sea, and that it was sufficiently and 
constitutionally defined by this section.(^) It was 
also held, that the 8th section of the act of 30th April, 
1790, was not virtually repealed by the passage of 
this act.(/) 

At the ensuing session of Congress, however, the 
5th section of the act of 1819, was suffered to expire, 
except as to crimes theretofore committed, and ano- 
ther act was passed, namely, the act of 1 5th May, 
18S0. The 33d section of which provides, that if 
any person shall, upon the high seas, or in any open 
roadstead, or in any haven, basin, or bay, or in any 
river where the sea ebbs and flows, commit the crime 
of robbery in or upon any ship or vessel, or upon any 
of the ship's company of any ship or vessel, or the 
lading thereof, such person shall be adjudged to be a 
pirate; and, being thereof convicted before the Circuit 
Court of the United States for the district into which 
he shall be brought, or in which he shall be found, 
shall suffer death. And if any person engaged in 
any piratical cruize or enterprise, or being of the crew 
or ship's company of any piratical ship or vessel, shall 

(f) United States 9. Smith. 5 Wheat. 158. Livingston J. diss. 
United States v. Griffin. 5 Wheat. 204. 
(/) United Sutes v. Smith. 5 Wheat. 163. 
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land from such ship or vessel, and on shore shall 
commit robbery,(^) such person shall be adjudged a 
pirate, and on conviction thereof before the Circuit 
Court of the United States for the district into which 
he shall be brought, or in which he shall be found, 
shall suffer death. Provided^ that nothing in this sec- 
tion contained shall be construed to deprive any par- 
ticular State of its jurisdiction over such olfencesi 
when committed within the body of a county, or au- 
thorise the Courts of the United States to try such 
offenders, after conviction or acquittance for the same 
offence in a State Court. 

In relation to murder, under the 8th section of the 
act of 30th April, <790, it has been held, that if the 
mortal stroke be given in a harbour of a foreign coun- 
try, and the party stricken languish vnth the wound, 
and die on shore of the wound, it is not murder with- 
in this act. The death, as well as the mortal stroke, 
must happen on the high seas, to constitute it murder 
there. Congress, however, under the power to define 
and punish felonies on the high seas, may provide, 
that a mortal stroke on the high seas, wherever the 
death may happen, shall be adjudged felony.(A) 

Under the words, ''out of the jurisdiction of any 
particular State," it has been determined, that murder 
committed in a harbour, vnthin the teriitory of a 
State, is not within the 8th section of the act of 30th 
April, 1790, though committed on board a ship of the 
line of the United States, by one of the crew unon 
anotiier. If the Constitution, in extendins: the judicial 
power to all cases of admiralty and maritime jurisdic- 
tion, has granted to Congress exclusive po^vor to legis- 
late, yet if they have not legislated, the Courts of the 



(jf) See Du Ponceau's Bynkcrshoek, 127. (3 Hall's Law 
Journal.) 

(/j) United States r. M*Gill. 4 Dall. 426. See antfy as to 
'*high seas." 
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United States cannot take cognisance of the case. 
Whether Courts of common law have concurrent ju- 
risdiction with Courts of admiralty, over murders 
conmiitted in bays which are inclosed parts of the sea, 
and whether, therefore, the offence is within the juris* 
diction of the State, in whose bay it takes place, is not 
decided: but if such be the case. Congress cannot, it 
seems, under this clause of the Constitution, divest 
the State Courts of jurisdiction in such case, though 
it might vest a concurrent one in its own Courts.(i) 

By the 3d section of the act of 30th April, 1790, if 
any person shall, within any fort, arsenal, magazine, 
or in any other place or district of country under the 
sole and exclusive jurisdiction of the United States, 
commit the crime of wilful murder, such person or 
persons on being thereof convicted shall suffer death. 

By the words, ^^ other places," is meant another 
place of a similar character with those previously enu* 
merated, and with that which follows* It means an 
object fixed and territorial. It does not, therefore, 
embrace an offence committed on board of a ship of 
the line, nor does any subsequent act, which gives the 
ordinary Courts of the United States jurisdiction in 
these cases.(A:) 

Revolt, S^c. on the high seas. 

By the 8th section of the act of 30th April, 1790, if 
any seaman shall lay violent hands upon his command- 
er, thereby to hinder and prevent his fighting in de- 
fence of his ship or goods committed to his trust, or 
shall make a revolt in the ship, every such offender 
shall be deemed, taken, and adjudged to be a pirate 

(f) United States v. Bevans. 3 Wheat. 356. See ante. Murder^ 
by an officer, seaman, or marine, committed without the territorial 
jurisdiction of the United States, is punishable with death by the 
sentence of a court martiaL Rules, &c, of the Navv. Act of 
April 23d, 1800, art. 81. 

(i) United Siatea v. Bevans. 3 Wheal. S90. 
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and felon, and being thereof convicted, shall suffer 
death. And by sect- IS, if any seaman or other per- 
son shall commit manslaughter upon the high seas, or 

. confederate, or attempt, or endeavour to corrupt any 
commander, master, officer, or mariner, to yield up, 
or to run away with, any ship or vessel, or with any 
goods, wares, or merchandise, or to turn pirate, or to 

- go over to, or confederate with pirates, or in any wise 
trade with any pirate, knowing him to be such, or 
shall furnish such pirate with any ammunition, stores, 
or provisions of any kind, or shall fit out any vessel 

. knowingly, and with a design to trade with or supply, 
or correspond with any pirate or robber upon the 
seas ; or if any person or persons shall any ways con- 
sult, combine, confederate, or correspond with any 
pirate or robber on the seas, knowing him to be guilty 
of any such piracy or robbery; or if any seaman shall 
confine the master of any ship or other vessel, or en- 
deavour to make a revolt in such ship or vessel, such 
person or persons so offending, and being thereof con- 
victed, shall be imprisoned not exceeding three years^ 
and fined not exceeding one thousand dollars. 

An endeavour to make a revolt in a ship, la defined 
In one case, to be, an endeavour to excite the crew to 
overthrow the lawful authority and command of the mas- 
ter and officers of the ship. It is, in effect, an endeavour 
to make a mutiny among the crew of the ship, or to stir 
up a general disobedience or resistance to the autho- 
rity of the officers of the ship. A mere act of disobe- 
dience to a lawful command of the officers, is not of 
itself, an endeavour to make a revolt; but to amount 
to the offence, it must be combined with an attempt 
to exdte others of the crew to a general reastance or 
disobedience of orders, or of a single lawful order of 
the master, or a general neglect and refusal of du^ in 
a single case. So, if there be an endeavour to usurp 
the command and govemmeat of the ship, by com- 
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bining the crew in hostility to the master and officers. 
And a vessel lying on the sea, outside of the bar of a 
harbour of the United States, within three miles of 
land, is on the high seas.(/) 

But in a subsequent case, though Washington J. 
intimated his opinion, that to mt^e a revolt was, to 
throw off all obedience to the master, to take posses- 
sion by force of the vessel, by the crew, to navigate 
her themselves, or transfer the command to some 
other person on board, and that the clause in this sec- 
tion relating to revolt applied to merchant vessels, in 
time of peace as well as in time of war, whereas the 
other clause, next preceding, was confined to hostile 
resistance in time of war, yet, as he could find no au- 
thority in the common, admiralty, or civil law, to sup- 
port this opinion, and the definitions given by philolo- 
gists were multifarious and different, the case being of 
a capital nature, the Court would not recommend to 
the jury to find the prisoners guilty of making or en- 
deavouring to make a revolt, however strong the evi- 
dence might be.(m) 

Undertheisth section, any confinement of the mas- 
ter, whether by depriving him of the use of his limbs, 
or by shutting him up in the cabin, or, by intimidation, 
preventing him from the free use of every part of the 
vessel, amounts to a confinement in contemplation of 
law.(ii) The law makes no distinction as to the du- 
ration of the confinement. Therefore, where the de- 
fendant unlawfully seized the captain, and restrained 
him a minute or two, and would have thrown him 
overboard unless he had been rescued, it was held to 
amount to actual confinement within this law. There 



(/) United States v. Smith. Mason, 147. As to high seas» sec 
mnte^ Piracy. 

(m) United States v. Sharp. 1 Pet. 118. See also UniUd States 
V. Bladen. 1 PcU 213. 

(n) lb. 
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is, also, a constructive confinement, which is where 
the captain is restrained from performing the duties 
of his station, by such mutinous conduct of his crew 
as might reasonably intimidate a firm man; and it 
makes no difference, in this respect, that the master 
did, in fact, go unmolested to every part of the ves- 
sel, whenever he pleased, if he was compelled by a 
regard to his own safety to go armed, and if, in the 
opinion of the jury, under dl the circumstances, it 
was necessary or prudent so to do.(o) 

The seamen, mentioned in this section, includes, as 
well a seaman received on board at a foreign port, 
upon the application of the American consul, under 
the 4th section of the act of SSth February, 1803, as 
one engaged by the master, and signing the shipping 
articles.(p) 

Manslaughter is not punishable under the i2th sec- 
tion, unless committed on the high seas. The worda^ 
high seas Jf not, in every instance, confined to the oceaa 
which washes a coast, never extends to a river about 
half a mile wide, and in the interior of a country: nor 
can the description of place in the 8th section, be car- 
ried into this section. It was, therefore, held, that a 
manslaughter, committed by a master of a merchant 
vessel upon one of the seamen, on board such vessel, 
in the river Tigris, in the Empire of China, 35 miles 
above its mouth, about 100 yards from the shore, in 
4i fathoms water, and below low water mark, was not 
punishable by the laws of the United States.(^) 

In addition to the offences made piracy by the acts 
of Cono;ress before mentioned, the 4th and 5th sec- 
tions of the act of 20th April. I818. declare certain 
other offences relative to the slave trade, to be piracy, 
and punishable with death. 

(c) United States v. Bladen. 1 Pet. 213. 
(/?) United States v. Sharp. 1 Pet. 118. 
(y) United States v. Wiltbergcr. 5 Wheat. 76. 
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Constitution. Art. 1. — ^District of Columbia, forts. 

Art. 1. s. 8. 16. Congress shall have power to ex- 
ercise exclusive legislation, in all cases whatsoever, 
over such district, (not exceeding teii miles squarej 
as may, by cession of particular States, and accept- 
ance of Congress, become the seat of Government of 
the United States ; and to exercise like authority, over 
all places purchased by the consent of the Legislature 
of the State, in which the same shall be, for tl)e erec- 
tion of forts, magazines, arsenals, dock-yards, and 
other needful buildings. 

The power of exercising exclusive legislation over 
such district as should become the seat of government, 
like all others which are specified, is conferred on Con- 
gress as the Legislature of the Union, and cannot be ex- 
ercised in any other character. A law passed in pur- 
suance of it, is the supreme law of the land, under the 
Sd clause of the 6th article of the Constitution; is bind- 
ing as such on the States ; and a law of a State to defeat 
it would be void. The power to pass such a law carries 
with it all those incidental powers, which are neces- 
sary to its complete and effectual execution: and such 
law may, it seems, be extended in its operation through- 
out th6 United States, if Congress think it necessary to 
do so.(r) But, if it be intended to give it a binding effi- 
cacy beyond the distiict, there ought to be language 
used shewing this intention ; especially, if it is to ex- 
tend into the particular States, and to limit and control 
their penal laws. If it be not essential to such law 
to give it such construction, and there is no evidence 
of an intention to do so, in the words or object of the 
law, it will be considered as local, and as not operat- 
ing beyond the local limits.(5) 

(r) Cohens v. Vkginia. 6 Wheat. 264. Sec United States v. 
More. 3 Cranch^ 1J9. 
(*) lb. 
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{to alMH ^ IMvver V0^ 
exduBivdy mihm wj plaoe ce^ed b^- a Stete, 
witbvit, M'aiijiioideQt,,<het' rigbt >td mfks Hwl 
ciffQfttMk.i Th^ im^, Uiefefoce, pnovidftthifc la»j il i 
Ijpprufcindiay ai'peiiiMltwtia ewapea fraBk«^Nl^:%^ 
qjJBT «o«N»ltting\# MOof |t A>r oonyeyiiif; -fai4i«in9L4«F 
fnoini .noy Qtber jdace fee. tiMtor execmotiif i orlii. 
«Miveyiiks< iii: Myr)*^ eiemtioii, laiKi 

limy commitied i^bte 4tiii^) ;> ; . • • >^' v; v^Mf. 

Tl^ougb the Distilct i>f Coliknb|» ^ BOif»pnMft« 
titivei Jto dohgceiai^ett: ui^ .thn/dtfnae pf^ 4)e tBiMD- 
BlItiitkM), CiMiireaB ^wVjb fbprer ti» Uy ^rtlcitliiniiiiH 
and eidies on the Dittriirt o<^ GolttmjMai; ThgplHmi 
idjBo, ^pQweR; t6 levy a.' direct tax ppon i^ fiUJ i mi ii g 
tJief^ndple.itf^^ajppQiiioDineiit estabBahajtw ty I h c 
Gon^t^oa^'tt) : ''■'■ yi\:i.-\-i-  -  i .'•: iti^iwri-'*;- /: " 

Wliere a fortress within the acknowle il^ I b i ii b of 
a State ^as surrendered, under the treaty of i794s 
with Great Britain, and was afterwards constantly pos- 
sessed and garrisoned by the United States, but was 
never purchased from the State by tiie United States, 
or ceded to the latter by the former, the United States 
do not possess the right of exclusive legislation, or 
exclusive jurisdiction over such fortress, but crimes 
committed therein, may be punislied under the laws, 
and by the Courts of the State. To give the United 
States exclusive legislation and jurisdiction over a 
place, there must be a free cession of the same, for 
one of the purposes specified in the foregoing clause 
of the Constitution ; they cannot acquire it tortioosly, 
or by disseisin of the State, or by occupancy with the 
tacit consent of the State, when such occupancy is as 

(0 Cohens v. Virginia. 6 Wheat. 264. 
(w) Loughborough v. Blake. 5 Wheat. 317. 
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a military post, for the purpose of protection, tho ; h 
obtained atter a treaty by which foreign garrisons W'»re 
withdrawn from our posts. It was, therefore, held, 
that a murder committed in the fortress of Niagara, 
which is within the boundaries of the State of New 
York, by one soldier of the United States upon ano- 
ther, was punishable under the laws of ttie State of 
New York, though that fortress had, ever since the 
treaty of 1794, with Great Britain, been occupied by 
the United States as a garrison, as no cession of it 
ever was made by the State of New York to the 
United Staterf.(j:) 

And the rule is the same, although the title to such 
place be vested in the United States, and it has been oc- 
cupied by them as a military post; for if there has been 
no cession by the Legislature of the State to the United 
States, according to the foregoing clause of the Con- 
stitution, the right of legislation and jurisdiction over 
such place remains, exclusively, in the State where 
it is situate. Where, therefore, the United States 
held a lot of ground in the borough of Pittsburg, by 
title from the former proprietary of Pennsylvania, 
which they occupied as Fort Fayette, and used as a 
place of defence, and Congress passed an act, autiio- 
rising the President to sell it, it was held, that as the 
laws of the State prohibited under a penalty, any per- 
son except a licensed auctioneer, from selling real 
estate in the borough of Pittsburg, a person not licens* 
ed, who sold the lot under the ^(grder of the Presid^^nt, 
was liable to the penalty, and the United States 
had no privilege of exemption from the law of the 
State.(i/) 

When such purchase has been made by the United 
States, with the consent of the Legislature of a State, 

(x) The People v. Godfrey. 17 Jjohns. Rep. 225. 
(^y) Commonwealth V. Young. 1 Hall's Journ. of Jurisprudence^ 
47- Supreme Court of Pennsylvapia. 



of a |dw)«4brthe erection nf afort ^c, the Courts of 
tht Sitatavin'no longer take jurisdiction of offences 
there, cowmftted. No indictment, tliereforc, lies for 
selUiig 8[^ntoiis liquors there, contrary to the laws of 
tbe Bta1e.(2) And it seems, the irthabitants of such 
phlG9<eannot exercise any civil or political privileges 
there, under tife laws of the State, inasmuch as they 
arftjMtbmiiid by its laws, nor held to pay taxes im- 
poMd.bj its •atbority.(a) 

 ^ an act of Congress passed the sd March, 1795, 
sect ft, where «ny State hath made, or shall niakc, 
A certion of jur^iction of places where liglit houses, 
beaoinfl, booys, or public piers have been erected or 
flixed, or mvy, tfy law, be provided to he erected or 
. flxed,'irithodt reservation, all process civil or criminal, 
issfdilg under the authority of such State, or the Unit- 
ed'BtiU^s, maybe served and executed within the 
tdacca* the jurisdiction of which has been so ceded, in 
(he same manner as if no such cession had been 
made. The ist section of the same act, ratifies fotv 
mer cessions of such places made with the reservation 
of that right to the State. 

Constitution. Art. i. — Auxiliary and Imptied pow- 
ers. 

Art. i. sect. 8. 17« Congress shall have power 
to make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers uid 
all other powers vested by this Co'iisUtution in the go- 
vernment of llie United States, orin any department 
or officer thereof. 

The word, necessary, here, docs .not import an iU>- 
solute physical necessity, so strong that the powers 
of government cannot be exercised without it. TTic 

(z) Cnmmonffeahh T. CUtyt 8 Mass. Rep: TS. 

(a) ib. Commonwealth P. YouDg. 1 Hall's Jouni. of Jurispra- 
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word, in itself, admits of degrees of comparison. As 
used here, it means needful, requisite, essential, con- 
ducive to : and gives to Congress the choice of the 
means best calculated to exercise the power they 
possess. Thus, a State is prohibited by the Constitution, 
from laying imposts or duties on imports or exports, 
except what may be absolutely necessary for executing 
its inspection laws. In this case, the word necessary 
has a different meaning from that which it bears in the 
above clause.(i) This clause, also, is placed among 
the powers of Congress, not among the limitations of 
those powers ; its terms purport to enlarge, not to 
restrain them. But, at ail events, it leaves the Legis- 
lature to exercise its best judgment in the selection of 
measures, calculated to carrv into execution the con- 
stitutional powers of the government.(c) 

So also the right of Congress to inflict punishments 
in cases not specified in the Constitution, is a power 
implied, as necessary and proper to the sanction of the 
laws enacted by Congress, and to the exercise of tjie 
powers confered on ihem.(d) The express grant to 
them of power to punish, is confined to one class of 
cases, namely, piracies and felonies committed on the 
high seas, and offences against the law of nations ;(e) 
but the express grant in this class of cases, does 
not prevent the exercise of the punishing power 
in any other cases, where it may be a necessary 
imd proper sanction to enforce its decrees. So, by 
virtue of the incidental power as essential to the be- 

(*) M*C!illoch V. Maryland. 4 Wheat. 413. Unitrd States v. 
Fisher. 2 Cranch, 395. See the United States v. Fries, 10. 
Chargr of Iredkli. J*, to the grand jury. 

(c) M,Culloch V. Maryland. 4 Wheat, 413. 

{d) M'Culloch V. Maryland. 4 Wheat. 416. United States v. 
Fries, 8. Charge of Iredell J. to the grand jury. 

(e) Anderson p. Dunn. 6 Wheat 233. '1 o this class must, how- 
ever, be added counterfeiting the securities and current coin of the 
United States. Const, art. 1. ^cct. 8. 5. and treason, art. 3. sect. 3. 
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neficial exercise of the powers vested, Congress has 
exacted, besides the oath of fidelity prescribed by 
the 8d section of the 6th article of the Constitu- 
tion, an oath of office; and might superadd such 
other oath of office as its wisdom might suggest. And 
the power to establish post offices and post roads 
given by art. 1. sect. 8, carries with it on the same 
principle the power and duty of carrying the mail 
along the post road from one office to another ; the 
right to punish those who steal letters from the ppst- 
office or rob the mait.(^) On the same principle, crimes, 
the object of wliich is to subvert by violence, the laws, 
and institutions of the government, but which fall 
short of treason, such as a conspiracy to levy war may 
bo pimislied in such manner as tl)e Legislature may 
provide.(/) And Congress may inflict punishment 
on persons committing offences on board a ship of 
war of the United States, wherever that ship may 

Under a Constitution conferring specific powers, 
the power contended for must be granted, or it cannot 
be exercised.(/K) The government of the United 
States can claim no powers which are not granted by 
the Constitution, either expressly or by necessary im- 
plication. Still, the instrument is to have a reasona- 
ble construction ; the words are to be taken in their 
natural and obvious sense, and not to be unnecessa- 
rily restricted or enlaro;ed.(i) The nature of a Con- 
stitution requires, that only its great ontiines should 
be marked, its important objects designated, and the 
minor ingredients, which compose those objects, be 

• c) M^Culloch V. Maryland. 4 Wheat. 416, 417. 

i' /) Ex parte Bollman and Swartwout. 4 Cranch, 126. 

fi/) Unucd States r. Hcvans. 3 Wheat. 336, Sec antCf Consti- 
tution, art. 1. s. 8. 16. 

(/i) United States v. Fisher. 2 Cranch, 395. 

(i) Martin v. Hunter's lessee. 1 Wheat. 325. Houston r. 
Moore. 5 Wheat. 49. 
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deduced from the nature of those objects themselves. 
If it contained an accurate detail of all. the subdivisions, 
of which its great powers will admit, and of all the 
means by which they may be carried into execution, it 
would partake of the prolixity of a legal code, and 
could scarcely be embraced by the human mind. It 
would, probably, never be understood by the public.(A:) 
There is not, therefore, in the whole of the Constitu- 
tion, a grant of powers, which does not draw after it, 
others that are not expressed, but which are vital to 
their exercise : not substantive and independent, but 
auxiliary and subordinate.(/) 

Among the enumerated powers, we do not find 
that of establishing a bank or corporation. But there 
is no phrase in the Constitution which like the articles 
of confederation, excludes incidental or implied pow- 
ers. Even the lOth amendment, declaring that the 
powers not delegated to the United States, nor pro- 
hibited to the States are reserved to the States or 
people, omits the word, expressly ; thus leaving the 
question, whether the particular power which may 
become the sui)ject of contest, has been delegated to 
the one government, or prohibited to the other, to de- 
pend on a fair construction of the whole instrument. 
So, among the enumerated powers, are the great pow- 
ers, to lay and collect taxes, borrow money, regulate 
commerce, declare war, and conduct a navy, raise 
and support armies. The j2;overnment entrusted with 
such ample powers must, also be entrusted with ample 
means for tiicir execution. The Constitution does 
not profess to enumerate these means. It does not 
prohibit a bank or corporation. A corporation is one 
of the means, and a bank is a species of a corporation 
convenient, useful, and necessary, in prosecuting the 
fiscal operations of the government, and fulfilling its 

(i) M*CuUoch V. Maryland. 4 Wheat. 407. 
(/) Anderson v. Dunn. 6 Wheat. 825, £26. 



' diltiea/- H >viriiot Kcessary to give expresalf Ae 
powec-to-esttUiBb^H-: such power passes as inciden- 
tal ioihepcwer'nEpfessly given. A taw, therefore, 
Incorporating the bulk of (he United States, with pow- 
er to estibliah -bmiGhes, is a law authorised by ihe 
Ctoiutftutiott, iHd pKh. of the supreme law of the ' 
kDd.(m) 

:[• <hi the Mtaie prindples, the acts of Congress secoT' 
^'telhe United flbrtes a priority of paynnent out of 
liie efifectt of Iht^ (klhtor, in all cases of insolvency 
and liankraptcjr, tn constitutional acts. The govern- 
ment is to pay tile debts of the Union, and is autho. 
riieid to use tMe meani which appear most el)s;il>le to 
dfbct that:o^ect. It has, consequently, a ri^ht to 
make remtttance by faffis^ or otfM»iir|ael^-.atti''«m tifct 
those preeautiaas wMdKwQI reiider '^'mtif-'W^mi- 
bfiahing a light of ptfority, ooit 6f tfifr eBhrn^mai-^ 
doner of a bm «f exchange, held by Hl(«^'4' 

The different branches of the LegtshttKSiave'poiir- 
er by implication, to punish by imprisonment, or any 
other commutation therefor, any person guilty of a 
contempt towards either of them, whether committed 
within the walls of their place of meeting, or without: 
whether within the District of Columbia, or in any part 
of the United States, and their process against the offen- 
der may reach throughout the United States. They 
have power to arrest a person whom they declare 
guilty of a breach of their privileges, and of contempt, 
and to bring him before them for punishment, and 
their warrant for that purpose duly issued and signed 
by the speaker and cleric, is a sufficient justiflcation 
to their sergeant at arms, in executing and obeying it 
The grant in the Constitution, of power to punish or 
e^iel members, does not abridge this power : that is 

(m) M*CuUoch ». Maryland. 4 Wheat. 415. 
(n) i;nited States v. Fisher. 2 Cranch. 395. Sre United State* 
V. Bryan and. Woodcock. 9 Cnuich> ST*. 
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only a grant of an additional power, which might other- 
wise have been questioned. They are not bound, in the 
first instance, to define such contempts, and ascertain 
their punishment by a legislative act. The modes in 
which this offence may be committed are not, in their 
nature susceptible of legislative definition. Such pow- 
er is indispensably necessary to the security and liber- 
ty of the public functionaries and to the safety of the 
people. But the imprisonment imposed by either 
branch of the Legislature as a punishment for con- 
tempts can endure only during their session. It ter- 
minates on their adjournment.(o) 

But though Congress, and its branches, have certain 
implied powers, and Courts possess the implied pow- 
er to punish contempts, yet, it seems, the judiciary 
department of the United States does not possess the 
implied power, to introduce and carry into effect the 
criminal code of the common law, on the plea that 
it is necessary to promote the end and object of its 
creation, and to preserve the government. The legis- 
lative power is vested in other departments, and till 
they make an act a crime, and affix a punishment to 
it, it IS to be regarded, in the view of the judiciary of 
the United States, as innocent. The legislative autho- 
rity must likewise, in all cases in which the Constitu- 
tion does not give the Supreme Court jurisdiction, de- 
clare what Courts shall have jurisdiction : as all the 
other Courts of the United States possess only such 
jurisdiction as is given to them by Gongress.(j9) 

(0) Anderson v. Dunn. G Wheat. 598. 

}p) United States v. Hudson and Goodwin. 7 Cranch, 32. la 
adaition to what is stated* antCj 262, it is to he observed, that the 
understanding now seems to he* that the cases of United States v. 
Hudson and Goodwin, and United States v. Coolidge, there re- 
ferred to, have decided, that the Courts of the United States have 
not cognisance of offences at common law, unless it be conferred 
on them by the laws of the United States. See charge of Wash- 
ington J. to the grand jury. Circuit Court. Philadelphia, Octo* 
ber, 1822, where this position is laid down. 

X X 
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Conslitntion. Art. i.— ^tpititkni Mfid SlfMf Vfc'^ 
Art. 1. «. 0. 4. No cinpitetion or oikisr dtM'Vii 
shall be laid, unleto In proportion to the eM#«r 
ennmemtion, herein tefore directed to be laltnll^***' r 
•This clause does not limit the power of im»>IMK^ 
direct tax, to the popubtioli ihdaded in tlM^«MiMi|; 
viz. States: but onlf adopts that as the 'standMj fbrflic 
the proportion, and this standard is to bfr appMllt 
the District of Gohinibia, and to the TenitkiM^^^iHIMl 
Congress thhilE proper to toy soefa a tajt on ttatt^) 
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Constitution. Art i^^Ttx on Ezport8;< - '^ • 
Art 1. 9. 0. 0. No tax or dnty shall l»»^lili- «n 
mides exported from any State. No pi i nmiiia atej 
ho given by any regnlaticin of eduimerbiB 4ir fMW 
to the ports of one fSKate^ ofer. these of mmttm g wii i 
shall Tessels b(MHid to or from one StefiB^ 4^^ 
.to enter, dear, or pay duties in at 

The 6fa|ed of this dense, it seems^ wl^t«r)iMlilUC 
Congress from passing a law, by which a yesisel bound 
to or from a port in any State, should be obliged to 
enter, clear, or pay duties in any State other than that, 
to or from which they should be proceeding. If con- 
strued literally, the laws regulating the coasting trade, 
would be unconstitutional, in some of their regulations. 
It should be read in the words of one of the amend- 
ments proposed by the State of North Carolina, ^Nor 
shall vessels, bound to a particular State, be obliged 
to enter or pay duties in any other : nor, when l>ound 
from any one of the States, be obliged to dear in 
another.(r) 

Constitution. Art. 1. — Ex post facto laws. 

Art. 1. s. 10. 1. No State shall pass any bill of 

(^) Loughborough t^. Blake. 5 V^heat. 317. 
(r) United States v. Brigantine William. Opinion of Judge 
Davis. 2 HaU's Law Journ. 259. 
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attainder ex post facto law, or law impairing the obli- 
gation of contracts, or grant any title of nobility. ' 

Before the establishment of the Constitution of the 
United States, a State mieiht pass an act of attainder 
or confiscation, unless prohibited by its own Constitu- 
tion. But such prohibition would not be implied from 
clauses in its Constitution^ providing for the trial of 
crimes in the county where they were committed, es- 
pecially if the offence, for which the attainder took 
place, was committed out of the State.(«) 

The prohibition in the Constitution, against passing 
ex post facto laws, applies exclusively to criminal or 
penal cases, and not to civil cases. An ex pofA facto 
law consists, in declaring an act penal or criminal, 
which was innocent when done, or raising the grade 
of an oifcince, making it greater than it was when com- 
mitted ; or changing the punishment, after the com- 
mission of the offence, making it more severe than it 
was when committed: or finally, altering the rules of 
evidence, so as to allow different or less evidence to 
convict the offlsnder, than was required when the of- 
fence was committed. But it seems no law is ex post 
fado^ that mollifies the rigour of the criminal law.(0 

The prohibition against passing ex post facto laws 
does not extend to civil cases that merely affect pro- 
perty, because some of the^most necessary and impor- 
tant acts of le^slation are founded on the principle 
that private rights must yield to public exigencies. 
Highways are run through private grounds. Fortifi- 
cations, light-houses, and other public edifices are ne. 
cessarily, sometimes, built on soil owned by indivi. 
duals. In such cases if the owners should refiise 
voluntarily to accommodate the public, they may be 
constrained, so far as the puMic necessities require, 
and justice is done by allowing them a reasonable 

(«) Cooper V. Telfair. 4 DaU. 14. 
(0 Calder v. Bull. 3 Dall. 386. 
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compensatioii.(7() 80 if a treaty stipulate ibr there* 
stoialion of properly captured by private persons 
during a war, which is not yet defimtively condemned, 
jt seems, there would be no doubt of the conslitution- 

' ality of suci) stipulation, and it would be of binding 
efficacy as to the property, but the nation ought, in a 
proper case, to make a reasonable compensation for 
the property, (a:) 

Thert-fore, although an act of the Legislature, con. 
trary to (he p;reat tirst principles of the social com- 
pact, is not rightful, as, for instance, to make a man 
a Judge in his own cause : or seizing the properly of 

. a citizen honestly acquired, without compensation, or 
retrospective laws in general,(iy) yet, it seems, the 
law cannot be declared void by a Court of justice, 
merely liccause it violates these general principles, if 
tw\ prohibited by the Constitution of the State in whid> 
it is passed, or of the United State8.(2) 

Thus the Legislature of Connecticut passed a reso- 
lution or law, in the year 1795, by which they set 
aside a decree of the Coui't of Probate at Hartford, 
which decree disapproved of a certain will, niade in 
the year 1779, and refused to record it. The Legis- 
lature at the same time directed a new bearing by the 
same Court, which took place, and the will ww tfien 
approved, and ordered to be recorded. This decree 
was affirmed, on appeal to the Superior Court of Hart- 
ford, and also from thence to the Supreme Court of 
Errors of the State. In the year 1795, when the Legis- 
lature interposed, the period of limitation to appeiib, 

(I/) CaMer v. Bull. 3 Dall. 400. Constitution, AmcndnKota, 
art. 5. Sre Vanhorne's lessee v. Dorrance. X DalL SOii,»nd fioM. 

S) United States V. Schooner PcggT. 1 Cranch, 109. See Ware 
yllon. 3 Dall. 279. 
(y) Caldrrf. Ball. 3 DalL 386. See Beachv.WoodlluIl. 1 PeLS. 
(z) lb. Ir.ERELL J. But see ib. opinion of Chase J. Van- 
home's lessee V. Dorrance. 3 0x11.304. Society, ficc. v. Wheeler, 
1 Gall. 105, poet. 
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fixed by a statute, had expired. On error to the Su- 
preme Court of the United States, it was held, that 
granting a new trial or re-hearing by a legislative act, 
which was in conformity with the Constitution and 
usage of the State, was not contrary to the Constitu- 
tion of the Unite.d States. It might be considered re- 
trospective, but it was not ex post facto. {a) 

As to the prohibition against passing a law impairing 
the obligation of contracts, the following determina- 
tions have taken place. 

Contracts are of two kinds, executed, and executo- 
ry. The former is one in which the object of the 
grant is performed : the latter is that, in which a party 
binds himself to do, or not to do, a particular thing. 
The term, contract^ as used in the Constitution, applies 
to both, and embraces as well contracts by States as 
by individuals. A grant by a State is a contract exe- 
cuted, and comes within the meaning of the clause. 
A law authorising a Governor of a State to convey 
lands, is a contract executory: and a conveyance pur- 
suant thereto, is a contract executed. Both contain 
obligations binding on the party.(&) 

If, therefore, a State has passed a law not inconsis- 
tent with its Constitution, or that of the United States, 
authorising a conveyance by the Governor of her 
lands, and such conveyance is made pursuant thereto, 
and sales are made by the grantees, to purchasers for 
valuable consideration, without notice of fraud or cor- 
ruption, a subsequent act of the Legislature of the 
same State, annulling siich law, on the ground that 
the first law was made fraudulently, and without con- 
stitutional authority, because some of the members of 
the Legislature were guihy of fraud and corruption, is, 

{a) Calder v. Bull. 3 Dall. 386. See United Sutes v. Bryan 
and Woodcock. 9 Cranch, 374. 

{b) Fletcher V. Peck. 6 Cranch^ 135. New Jersey r. Wilson. 
7 Cranch, 164. 
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SO far as respects such purchasers, uncoDstitutjonal 
and void, whether considered in regard to the Consti- 
tution of the United States, or our free institutions.(c) 
The colony of New Jersey in the year 1 758, purchas- 
ed, for a tribe of Indians, certain lands within their 
territory, and by an act of assembly authorising the 
purchase, and restraining leases or sales thereof, en- 
acted, that the lands should not, thereafter, be subject 
to any tax. The Indians, afterwards, by virtue of an 
act of assembly, passed in the year 1801, sold these 
lands ; but this act contained no privilege of exemp- 
tion from taxes. It was held, that a State law, passed 
in October 1804, repealing the section in the first law 
granting an exemption from taxes, was a law impair- 
ing the obligation of contracts, and therefore was un- 
constitutional and voi6.{d) So, where the Legislature 
of Virginia, by a statute passed in the year 1776, con- 
firmed and estabUshed the rights of the Episcopal 
Church to all its lands and other property, it was 
held, that by this act, it vested an indefeasable and 
irrevocable title : and such title not being inconsistent 
with the bill of rights or Constitution of Virginia, that 
State could not, by subsequent statutes passed in the 
years 1798, and 1801, repeal the first statute, and vest 
the property of the church in the State or in third 
persons, without the fault of the corporators.(^) So, 
it seems, if the Legislature of a State make a con- 
stitutional grant to the towns of such State, of glebes 
of land for the use of religious worship, they cannot 
afterwards repeal the act, so as to divest the right of 
the towns under the grant: and if another law be pass- 
ed, granting to such towns the same glebes for another 

(c) i'letcher :;. Peck. 6Cranch, 1S5. Set mife. 15, and 5 Hall's 
Law Journ. S54 to 457^ where the documents relative to the Yazo( 
question are given. 

((/) New Jersey v. Wilson. 7 Cranch, 164. 

(c) I'errett r. Taylor. 9 Cranch, 52. 
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purpose, as for the use of the schools of such towns, 
it confers a right which the towns may, or may not 
exercise, at their plea8ure.(/) 

In respect to public corporations, which exist only 
for public purposes, such as towns, cities, £fc. the 
Legislature may, under proper limitations, change, 
modify, enlarge, or restrain them, securing however 
the property for the use of those for whom, and at 
whose expense, it was purchased : but, as to private 
corporations, it is different. For, it was held, that the 
charter granted by the British crown in the year 1769, 
to the trustees of Dartmouth College, in New Hamp- 
shire, by virtue of which they became an elemosy- 
nary corporation for the education of youth, was a 
contract within this clause of the Constitution ; and 
that laws passed by the Le^slature of New Hamp- 
shire in the year 1816, new modelling the corporation 
in essential particulars, without the consent of the 
trustees, were laws impairing the obligation of a con- 
tract, and void.(^) 

So, a law discharging a bankrupt or insolvent debt- 
or from his debts, is a law impairing the obligation of 
contracts, within the Constitution, and is, so far as 
respects such discharge, unconstitutional and void.(A) 
And this is the case, dthough the law be passed prior 
to the making of the contract.(t) For though a State 
may, until Congress exercise the power of passing 
uniform laws on the subject of bankruptcy, enact 
bankrupt or insolvent laws, yet it cannot pass them 
in such a manner as to discharge the bankrupt or in- 
solvent from his debts. (Ar) Nor does it make any 

ffj Town of Pawltrt V. Clark. 9 Cranch, 535. 
irg) Dartmouth College v. Woodward. 4 Wheat, 518. Tcrrct 
V. Taylor. 9 C ranch, 5*i. 

(fi) Sturges V, Crowoinshield. 4 Wheat. 122. 
(i) McMillan r. M«Niel. 4 Wheat. 209. 

W lb. 



difference thai the defendant was a citizen of the same 
State with the plaintiff, at the lime the contract was 
made, and remained such at the time the suit was com- 
menced in its Court. The Consthutionof the United 
States was made for the whole people of the Union, 
and is equally binding upon all the Courts, and all the 
citizens.(f) 

A State may, hy means of a law, discharge a debtor 
from im prison tnent. It may pass limitation laws, un- 
less they are retrospective. For these only modify 
the remedy of the creditor, hut do not lmt)ur the 
obligation of the contract. So, i". may pass usury 
laws, affecting future contract9,(m) and divorce laws. 
But, it secmn, a law to dissolve a marriage contract, 
without any breach on either side, against the wishes 
of the parties, and without any judicial enquiry, would 
be a violation of the Con3titution.(n) 

As the Constitution of the United States did not 
commence its operation until the first Wednesday of 
Marcli 178*1, this provision does not extend to a State 
law enacted before that day, and operating upon rights 
of property vested before that time. 

The Legislature of the State of North Caroliiu 
passed an act in the year 181S, declaring that any 
Court, rendering judgment against a debtor, between 
the 3lst December, 18is, and the 1st February, 1814, 
should stay the execution, until the first term or ses- 
sion of the Court after the latter period, upon thede- 
fendant's giving two freeholders as securities : but the 
Supreme Court of that State held the law to be con- 
tiary to the clause In the Constihition of the United 
States, forbidding a State to pass a law impairing con- 

(/) FarmtTs* and Mechanics* Bank v. Sfnitli. 6 Wheat. 131. 
See Adams v. Story. 6 Hall's Law Journ. 474. 
(»-.) lb. 
(n) Dartmouth College v. Woodward. 4 Wheat. 689. 696. 
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tracts, and declared it to be void.(o) So, where the 
Legislature of the State of Missouri enacted, that pro- 
ceedings should be stayed for two years and a half, on 
executions whereon the |)laintiff should not indorse, 
that he would take property in payment, at two-thirds 
of its appraised value, the defendant giving bond with 
security for the payment of the debt, or pledging real 
property therefor, and directing the slieriflT, where 
this was done, to release the person or property 
taken in execution ; on a motion for an alias ca. sa. 
the sheriff having returned to a former capias, a bond 
taken pursuant to the act, the Court decided, that the 
act of the Legislature was contrary to the Constitution 
of the United States, forbidding the passage of a law 
impairing the obligation of contracts, and declaring 
(Art. 1. sect. 10. l,) that no State shall make any 
thing but gold and silver coin a tender in payment of 
debts,(/i) and was, moreover repugnant to the Consti- 
tution of the State of Missouri, which declares, that 
justice and right ought to be administered without 
sale, denial, or delay.(9) 

A State lliw, establishing gaol liberties, has been 
held not to be within the prohibition contained in this 
clause of the Constitution.(r) 

A law of a State contrary to its own Constitution is 
void, and, it seems, may be so declared by a Court of 
the United States, when the matter is judicially before 
them. But, to authorise such a decision the law must 
be a clear and unequivocal breach of the Constitution, 

So) Crittenden t. Jones. 5 HalPs Law Journ. 520. See Grim- 
V. Ross. 2 HalPs Law Journ. 93. Golden v. Prince. 2 HaU's 
Law Journ. 507. 

p) Sec Goldt-n v. Prince. 5 Hall's Law Journ. 507. 
[q) Glasscock v. Steen. Circuit Court of the county of St. Louis, 
Missouri, by Tucker J. The Missourian, April 4, 1822. See 
ib. stated ib., that Judge Haywood, in Tennessee has pronounced, 
on the same principles* that such a law impairs the obligation of 
contracts, and is therefore void. 

(r) Holmes v. Lansing. 3 Johns. Gas. 7S. 
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not doubtful or argiimentative.(s) Thus, a law of the 
State of Pennsylvania passed in the year J787, which ' 
took land from certain persons, and gave it to otliers, 
and made compensation to the owners by grants of 
other lands, and declared (hat the value of the land 
surrendered, and the quantity of the equivaleni, should 
be determined by the Board of Property constituted 
under its laws, was held, by the Cireuit Court of tite 
tniled Stales to be contrary to the letter and spirit of 
the Constitution, which the State at that time had, and 
void, because il took away land from the owner wilh- 
out a compensation in money, and because the value 
and equivalent were not to be determined either by 
the parties, commissioners mutually elected, or by a 
jury, but by a board appointed by the Lei!;islature who 
were one of the partles.f?) So, an act of a-ssemhly 
was passed by the Legislature of New Ham[)shirc, io 
the year |805, by which the occupant of land for six 
years before an action brought, holding by virtue of a 
supposed les;al title, under a fjo'ia fide purchase, was 
entitled, on recovery of the land against Iiini, to the 
increased value of the buildings, and itjtprovements 
made by him or those under whom he claimed, to 
be assessed by the jury that found a verdict for the 
plaintitr, and paid before execution issued, and within 
one year after verdict, otherwise no writ of possession 
to issue. This was held not to be an ex post facto 
law, nor a law impairing the obligation of contracts; 
the compensation being for a tort, in respect to which 
the Legislature created, but did not destroy a contract. 
But it was held to he a retrospective law, if it were 
construed to extend to improvements made before 
the act of assembly: and, as the Constitution of New 
Hampshire forbade retrospective laws, either for the 

fa) Cooper v. Telfair. 4 DaU. 19. See Caldcr r. Bull. 3 
Datl. 302. Opinion of Chase J. Warp v. H>lion, ib. SS6. 
(f) VanhortMi'a leaae« ii. Domncc S OaU. 304. 
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decision of civil causes, or the punishment of offences, 
it was, as related to such improvements, unconstitu- 
tional and void. Upon principle, every statute which 
takes away or impairs vested ris;hts, acquired under 
existing laws, or creates a new reirulation, imposes a 
new duty, or attaches a new disability in respect to 
transactions or considerations already past, must be 
deemed retrospective. A limitation law as to land, 
iu/uturo^ within a limited time after passing a law, or 
al^er a disseisin, would he constitutional. But, it 
seems, it would be otherwise as to a law barring all 
rights of recovery upon past disseisins without any 
aUowance of time.(t/) 

(m) Society, &c. v. Whcclcr. 1 GaU. 105. 
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Constitution. Article II. 



CONSTITUTION. ART. II.— EXECUTIVE POWER. 

Art. 2. s. 1. 1. Tlie executive power shall be vest- 
ed in a President of the United States of America. 

The department of state is one of the organs of the 
executive branch of the government, established for 
the pur()ose of facilitating the operations of that 
branch, so far as the duties assigned to it extend. It 
is. to this department a reference must be made, for 
the official acts of the President, in relation to those 
public measures which he may establish, and which 
are not more immediately connected with the duties 
of some other department. This has been the gene- 
ral practice of the government, and is fully warranted 
by law. Nevertheless, the President, for the more 
easy and expeditious discharge of his executive du- 
ties, may direct some other department to make 
known the measures, which he may think proper to 
adopt. They arr equally his acts whether they ema- 
nate from llie depart incMit of state, or from any other 
department. Nor is it necessary, that the President's 
orders, under an act of Congrfss, should be sealed, 
to give them vaHdity. No law or usage requires 

(a) Lockington i-. Smith. 1 Pet, 471. Washington J. See 
the case of Jonathan Kobb ins^ /fost. and poit. Constitution, art. 2. 

e O O 
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Constitution. Art. S. — President. 

Art. 8. s. s. 1. 'I'he President shall be commander 
in chief of the army and navy of the United States, 
and of the militia of the several States, when called 
into the actual service of the United States. 

The President may, it seems, during a war declared 
by Congress, accept or propose an armistice ;(ft) yet 
he has no power to suspend judicial proceedings on 
prizes made. A capture, if lawful, vests a right over 
which he has no controul.(c) 

How far tt)e President would be entitled in his 
character of commander in chief of the army and 
navy of the United States, independentiy of any pro- 
vision by act of Congress, to issue instructions for the 
government and direction of privateers, commissioned 
by liim during war, is not decided. But if, by act of 
Congress, the President be authorised to issue such 
commissions, in such form as he shall see fit, and to 
grant, annul, and revoke the same at his pleasure, and 
to establish and order suitable instructions for the bet- 
ter governing and directing the conduct of private 
armed vessels, commissioned under act of Congress, 
he may issue instructions, directing them not to inter- 
rupt certain vessels or property, which, otherwise, 
would be liable to capture.(rf) 

Constitution. Art. 2. — Appointment. 

Art. 2. s. 2. 2. The President shall nominate, and 
by and with the advice and consent of the Senate, shall 
appoint amt)assadors, other pul)lic ministers, and con- 
suls, judjj;es of the Supreme Court, and all other offi- 
cers of the United States whose appointments are not 

(A) Letters of the secretary of state, June 26, July 27, August 
:21, 1812. 9 Wait's Stale Papers, 79. 61. 66. 

(r) lb. August 21, 1812. 9 Wait*s State Papers, 66. Sec 
post. Constitution, art. 2. s. 3. 1. and art. 6. s. 2. 

{d) The Thomas Gibbons. 8 Cranch. 126. 
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herein otherwise provided for, and which shall be 
established by law. But Congress may by law, vest 
the appointment of such infeiior officers as they think 
proper in the Presid«*.nt alone, in the Courts of law, or 
in the heads of departments. 

Under this section, and the 8d section of the act of 
16th September, 1789, when the President has nomi- 
nated to the Senate, and the Senate approved, and 
the President has signed the commission, the appoint- 
ment is made. If the officer be removable at the will 
of the executive, the act being at any time revocable, 
the commission mav be arrested, if still in the office 
of the Secretary of State ; but if the officer is not re- 
movable at the will of the executive, the appointment 
is not revocatile, and cannot be annulled. The ap* 
pointment and commission are distinct. The former 
is complete when the commission is signed by the 
President. Such signature is a warrant for affixing 
the seal, and the Secretary of State is by law bound 
to affix ihe seal. He acts in this respect, under the 
authority of the law. and not bv the instructions of the 
President. Delivery is not essential to the validity 
of a commission: the detention of the commission 
does not atfect its validity, nor does its loss or de- 
struction. The copy of the record is sufficient, and 
that record is considered as made when the authority 
and order to make it are given : and they are by law 
given when the commission is signed and scaled. 
Nor is acceptance of the commission necessary to vest 
the office. It liears date, and the salary is received, 
from the appointTnent : and if the person appointed 
refuse to accept, the successor is appointed in his 
place, and not in the place of a former incumbent who 
had created the vacancy. It was, therefore, held, that 
where by act of Congress Justices of the peace were 
to he appointed hy the President, by and with tlie ad- 
vice and consent of tiic Senate, for the District of Co- 
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lumbia, to continue in office five years, and in compli- 
ance with this law the President signed commissions 
for that office, after which the seal of the United 
States was affixed to them, that though the commis- 
sions were not delivered by the Secretary of State, the 
persons were duly appointed, and had a right to the 
commissions.(^) 

In respect to the liability of the heads of depart- 
ments to the inquiry of a Court of Justice, it is held, 
that whether the legality of an act of the heads of a 
department be examinable in a Court of Justice, or 
not, depends on the nature of it. If such officer be 
the oi^an of the President, through whom he exer- 
cises that discretion in political affairs, which is vested 
10 the President by the Constitution or laws, the acts 
of such officer, in that respect, are not examinable in 
a Court of justice. But when the Legislature imposes 
other duties; when he is directed peremptorily to 
perform certain acts, when the rights of individuals 
de(;end on the performance of those acts, he is the 
officer of the law, and amenable to the law. As, for 
instance, if the Secretary of war should refuse to place 
on his pension list a person directed to be placed there 
by the act passed in June 1794; or the Secretary of 
^te should withhold a patent regularly issued, or re- 
fuse a copy where it was lost, or a commission duly 
signed and sealed.(/) 

How far the President, heads of departments, and 
their clerks, are bound to attend on a stibparuij and 
give evidence, has been already treated of.(g) 

In organising the departments of the executive by 
the first Congress, the question occurred in the House 
of Representatives, in what manner the officers who 
were to fill them should be removable. It was con- 

(r) Marbury v. MadUon. 1 Cranchi isr. 

rfJ !»>• 

(f) lb. anu, 160. 163. 
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tended, that the power of removal was an incident to 
the power of appointment, and as the Senate was, by 
the Constitution, associated with the President in 
making appointments, the Senate ought in like man- 
ner to participate in the power of removal. But it 
was determed by Congress, that the power of removal 
belonged to the President, by virtue of the clause in 
the Constitution vesting in him the executive power, 
and other parts of that instrument, and this construc- 
tion has since prevailed.(A) 

Art. 2. s. S. 3. The President shall have power to 
fill up all vacancies that may happen during the recess 
of the Senate, by granting commissions, which shall 
expire at the end of their next session. 

In the year 1814, President Madison granted com- 
missions to ministers to negotiate the treaty of Ghent, 
in the recess of the Senate. The principle acted upon 
in this case, however, was not acquiesced in, but pro- 
tested against, by the Senate at their succeeding ses- 
sion. And, on a subsequent occasion, April SOth, 
1855, during the prndency of the bill for an appro- 
priation to d( fray the expenses of missions to the 
South American States, it seemed distinctly under- 
stood to be the sense of the Senate, that it is only in 
offices that become vacant during the recess, that the 
Piesident is authorised to exercise the right of ap- 
poiniinir; to office, and that in original vacancies where 
there has not been an incumbent of the office, such a 
power under the Constitution does not attach to the 
executive. An amendment that had been proposed, 
providing; that tlie President should not appoint any 
minister to the South American States, but witli the 
advice and consent of the Senate, was, therefore, 
wiHuhawn as unnecessary. And in a report of a 
committee of Senate, made on the 25th April, 1822, 

(/?) 5 Marsh:»irs Life of Wnshinj^ton, 196. Debates of the first 
ConRnss. Sec Commonwealth v. Bussier. 5 Serg, & Rawlc, 451, 
and post. 
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it 18 declared, that the words, " all vacancies that may 
happen durins; the recess of the Senate," mean vacan- 
cies occurring from death, resignation, promotion, or 
removal. The word, happen^ has reference to some 
casualty not provided for by law. If the Senate be in 
session when offices arc created by law, which were 
not before filled, and nominations be not then made 
to them by the President, the President cannot ap- 
point after the adjournment of Senate, because in 
such case, the vacancy does not happen during the re- 
cess. In many instances, where ofUces are created 
by law, special power is given to the President to till 
them in the recess of Senate : and in no instance has 
the President filled such vacancies without special au- 
thority of law.(i) 

On the last mentioned occasion, the authority of the 
President in making appointments, presented itself in 
another point of view. The measures under consi* 
deration of the Senate, were those pursued by Presi- 
dent Monroe, for carrying into effect the act to re- 
duce and fix the military establishment of the United 
States, passed the 8d March, 1821. It is stated by 
the President in his message to the Senate, that in fill- 
ing original vacancies, that is, offices newly created, 
it was his opinion, as a general principle, that Con- 
gress have no right, under the Constitution, to impose 
any restraint, by law, on the power granted to the 
President, so as to prevent his making a free selection 
of proper persons for the offices in question, (colonel 
of artillery, and adjutant general,) from the whole bo- 
dy of his fellow citizens ; and, that if the law imposed 
such restraint, it was void.(A:) The report above 

(t) See the report above referred to* Nilrs's Reg. 29th August, 
182t>. See the act to rt-gulatc the collection of duties on imports 
and tonnage, passed 2d March, 1799, sect. 17. Act of May Ist, 
1800, fixing the compensation of public ministers, &c. sect. 2. 

(k) Message to Senate, 12th April, 1822. Nilcs's Reg. 24th 
August, 1822. 

Z Z 
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.nvHttionediitates, on this point, that the Constitution 
prpyideSf that '^CongriL^ss shall have power tu make 
rulep, for thegoverDmeni and regulation of the land 
and naval forqe8.*:'(/) Under this aiticle of the Con* 
•titution, it is eompeteni lor Congvesa to make such 
ralea aDd regulatioqa for the government of the army 

jmd navy, as tbey tbisk will promote the service. Thia 
power faaa beeiL exerei»ed front the Toundation of our 

.gpVernnMBUj^^eUltion to the army and navy. Con' 
g;resstbavefj&e4..tiK.rQlc in piomulions and appoint- 

jnents. Eveiy promotion is a new appointment, and 

is submilted to tiie. S^)ate for confirmation. In ilie 
■mend. inAictioiu^ or,.the army and navy, Congress 
l^e fixed the rules -ol reduction, and no executive 
heretofore, had denied thi^t power in Congress, or 

.hefltatedto execate siich rules as were prescribed. 
6at the committee di4 not dispute the power of the 

IfrMideitir to diBObacge an officer from (he land or., 
. nar^ 8ervice.(m)- 

Constitution. Art. s. — President. 

Art. S. 8. 8. 1. The President shall take care that 
the laws he faithfully executed. 

If the President give instructions to the command- 
ers of armed vessels, to detain vessels at sea, in cases 
not warranted by an act of Congress, from a miscon- 
Btniction of such act, they do not excuse such com- 
manders from liability to damages for committing a 
trespass in obeying them. The instructions of tbe 
President cannot change the nature of the transactloDi 
or legalize an act which, without them, would be a 
plain trespass. Therefore, where an act of Congress 
authorised the commanders of armed vessels to detain 
American vessels bound to a French port, and the Pre- 

(/) Constitution. Art. 1. s. S. 13. 

^m) Repoic of the Commtttrc of Senate. Nilea's Keg. SStb 
August, 1822. See the ConstitutioD. Art. I. a. 8. 15. 



IMPEACHMENT. 3^3 

sident, by his instnictions to such commanders, autho- 
rised and required them to detain American vessels 
bound to or from a French port, it was held, that the 
captains of two United States frie;ates who, under 
these instructions, captured and detained a Danish 
vessel suspected to be American, bound ^om a French 
port, were liable in damages for so doing, and that the 
instructions of the President would not excuse them.(n) 
In the year 1793, President Washington deter- 
mined to request the answers of the Judges of the 
Supreme Court of the United States, to a series of 
questions, comprehending all the subjects of differ- 
ence, existing between the executive and the minister 
of France, relative to the treaties between the two 
countries ;(o) but considering tliemselves only as a 
kgal tribunal, for the decision of controversies brought 
before them in legal form, the Judges declined any 
declaration of opinion, on questions not growing out 
of a case legally brought before them.(p) 

Constitution. Art. 2. — Impeachment. 

Art. 8. s. 4. 1. The President, Vice President, and 
all civil officers of the United States, shall be remov- 
fd from office on impeachment for and conviction of 
treason, bribery, or other high crimes and misde- 
meanors. 

William Blount, then a Senator of the United States, 
"Was impeached by the House of Representatives of 
the United States in the year 1797) for conspiring 
and contriving, while such Senator, to carry on a mili- 
tary expedition against the Spanish territories, the 
Floridas, and Louisiana, and for other misdemeanors, 
but the Senate decided, that he was not a civil officer 

(n) Little v. Barreme. 2 Cranch, 119. United States r. Bright^ 
3 Hairs Law Journ. 229. 

(0) 5 MarshalPs Life of Washington^ 433. 
If) lb. 441. See antCy 7U 
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within the meaning of this clause, and was therefore, 
_ not liable to inipeachment.(9) 

^ In January, 1804, Juun PrcsEBiNo, Judge of the 

B Dislrict Court of tlie United Slates for New Hamp- 

sliire, was Impeached bv the House of Hepresenta- 

tivcs of the United Slates, on four articles, ist, For 

misbehaviour as a Judge, in ordering the delivery to 

(tlie clarmant of Roods seized by the collector withoat 
requiring security, sd, In refusing 'o hear evidence 
offered on the part of the Utiiled States, to shew « 
foifeitiue of said goods. 3d, lii refusing to allow the 
United 8tate8 to appeal from his decree, in a case of 
admiralty and nmniiinejurisdiclion, where (he matter 
in dispute exceeded (hn-e hundred dollars. 4lh, For 
appearing on the bench, f(ir the purpose of admini- 
stering Justice, in a slate of total intoxication, produced 
by the free and intemperate use of inebriating liquors, 
^ and then and there frequently, in a most profane and 
^■indecent manner invoking the name of the Supreme 
^^ Being. He was found guiltv on all these charges, by 
a constitutional ni^ority of the Senfite, and ASPQteiice 
qf removal fronii Q$ce wbb passed, on the 19th M^FCh, 
1804. 

In the years t804, and IBOS, an impeaahm^ wtu 
institutet], and tried, against SAHcitL Chasp, then 9DV 
of the Justices of the Supreme Court of thp Unit?4 
States, on eight charges of misbehaviour in his pffi- 
cial capacity, hut he wa^. acquitted, there not tMlog 
a constitutional majority agwust himi on any OAV 
article.(r) 

I'hese, it is believed, are the only caees of Im- 
peachment, tried under the present OooatitutioR «f 
the United Btatea. 

(y) Proceedings on the impeachment of Wm. Qlount. PainiA. 
. See Report of Senate in the case of John Smith. 1 H«U*s Law 
' Journ. 463, ante, 286. 

(r) See proceedings on the impeachment of Judige ^B4f a. 
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CONSTITUTION- ART. III..-JUDICIARY. 

Abt. 8. sect. 1. 1. The Judges both of the Su- 
preiYie and Inferior Courts shall hold their offices 
during good behaviour, and shall at stated times, re- 
ceive, for their services, a compensation, which shall 
not be diminished during their continuance in office. 

An act of Congress was passed on tlie 87th Febru- 
ary, 1801, for the appointment, by the President, of 
Justices of the peace for the District of Columbia, to 
be commissioned for tive years, and to have jurisdic- 
tion in personal demands of the value of twenty dol- 
lars ; and by that act, and the act of 8d March, 1801, 
they were authorised to take certain fees. These acts 
were repealed by the act of 3d May, 180S, so far as 
related to their compensation. It was held, by the 
Circuit Court of the District of Columbia, (Kilty J. 
diss.) that such Justices of the peace, appointed prior 
to the repealins; act of 8d May, 1808, were to be con- 
sidered as Judges of inferior Courts, within this clause 
of the Constitution, and that no act of Congress could, 
during the period of their appointment, diminish, or 
take away tlieir compensation. They therefore ad- 
juds^ed on demurrer, that an indictment would not lie 
against one of these Justices, for taking fees after the 
repealing act. The point was, afterwards, argued in 
the Supreme Court of the United States, on error 
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brought, but no opinion was ^ven ; the Court holding, 
that no writ of error lay in a criminal case.(a) 

It has been since held, by the general Court of Vir- 
ginia, that the mere authority to perform a judicial 
act, vested in a person by an act of Congress, does not 
constitute such person a Judge or a Court, within the 
grant of judicial power described in the i onstitution, 
or within the above clause of the Constitution. Thus 
a custom house officer, commissioner of the revenue 
or excise, commissioner to take depositions, commis- 
sioner in bankruptcy, or to settle various other inci- 
dental and occasional matters, though authorised to 
administer an oath, which is a judicial act, are not so 
to he considered. The commissioners to decide on 
the claims to the Louisiana fund, and those now de- 
cidinjs; on the clainis on the Florida fund, must exer- 
cise quasi judicial powers, yet they are not to he con- 
sidered Judges within this clause. The Constitution, 
in speaking of Courts and Judges, means those who 
exercise all the regular and permanent duties which 
belong to a Court, in the ordinary and popular signifi- 
cation of the term. (ft) 

It was contended in Congress, in the year 180S, that 
after Congress had once established inferior Courts, 
under art. i. sect. 8, of the Constitution, they could 
not constitutionally abolish those Courts, and thereby 
deprive the Judges of their offices, and, therefore, that 
the act of 8th May, 1803, abolishing the system of 
Circuit Courts, estal)lished by the act of l3th Februa- 
ry, 1801, under which sixteen Circuit Judges had been 

(a) United States v. More. S Cranch, 159. See Wise v. With- 
ers. 3 Crimch, 336, where it is decided by the Supreme Court, 
that a justice of the peace in the District of Columbia is an ofRcj^r 
of the government of the United States, and it is stated, that Kis 
powers, as defined by law seem partly judicial, and partly execu- 
tive. See ante^ 273 j 274. 

(b) Ex parte Pool and others. General Court of Virginia. Nat. 
Intcll. Dec. 11, 1821, antc^ 274. 
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appointed, was unconstitutional. But the act was, not- 
withstanding, passed, and the system was abolished. 
The question was, afterwards, argued in the Supreme 
Court in the year 1803, but the case was decided on 
different grounds.(c) 

Constitution. Art. 8. — Treason. 

Art. 8. s. 3. 1. Treason against the United States, 
shall consist only in levying war against them, or in 
adhering to their enemies, giving them aid and com- 
foil. No person shall be convicted of treason, unless 
on the testimony of two witnesses to the same overt 
act, or on confession in open Court. 

Sect. 3. 8. Congress shall have power to declare 
the punishment of treason, but no attainder of treason 
shall work corruption of blood, or forfeiture, except 
during the life of the person attainted. 

By the act of 80th April, 1790, sect. 1, if any per- 
son or persons, owing allegiance to the United States 
of America, shall levy war against them, or shall ad- 
here to their enemies, giving them aid and comfort 
within the Unitrd States or elsewhere, and shall be 
thereof convicted, on confession in open Court, or on 
the testimony of two witnesses to the same overt act, 
of the treason whereof he, she, or they shall stand in- 
dicted, such person or persons shall l)e adjudged guilty 
of tieason against the United States, and shall suffer 
death. 

The term, levying war, is a technical term, borrowed 
from the English law, and its meaning is the same as 
it is when used in the statute S6 Edw. Ill, and is to be 
collected, as well from adjudged cases, as from the 
writings of approved elementary authors, such as 
Coke, Hale, Foster, and Blackstone.(J) It corapre- 

(c) Stuart V, Laird. 1 Cranch, 299. 

(d) United States v. Burr. 4 Crancb, 470, 4,71. United States 
V. Fries. Trial. 167. 
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henda, UwM tbaM-iAw CMMe a» nM'«ilM«t«t 
than who mkke n, or Duty it tn-Cc)   ^ • <.\f. 
. A coriBpineif to Itl7 mrr b not tl«lBoti:(/) OM^ 
1 uent ananned niMting of coAi|ilFMai«, OM la (Mlt 
nor in warliice form, tliougli m^ Kifll # tretttMMk 
iatent.(^) Nor, it seems,. is tlie actual. enUatoMBt^ 
men, to serve againM Ibe goTemmenL(S^ - B(t 4hf 
■re Ingti nAswiHwanora^ tint poirfsbalile lb Briefa- utoo^ 
aer as Goagreaa «My proiride.(0 

in inmirKction, tIM object of whieb ia «a tUMMM . 
in odlee of excise egtabHsKed oadlsra Mr of At 
trnlted 8{St«,aiid to Compet th« HMguMMAi-.tM 
excise officer, and miMlilng vMtt par^ M the InM 
Of sank Offlcsr in arms, matsMled and arrayei), and 
H mmMllH fi ads of neleBee tai outrage there, ivith > 
view to reiider Told as act of Congress, or to prevent 
Its execution, by force or bitlmMation, is a levying of 
«ar afl^nt the United 8late».(<;) 80 if a body of 
fei»pte eome^re aiid medittofe an insurrection to resist 
or oppose tiie execution of a statute of tile ITrAted 
States by firjrce, tiiey are only guilty of a high misde- 
meanor; but, if tbey proceed to carry such intentioit 
into execution by force, they are guilty of the treaaon 
of levying war, and the quantum of the force emplof' 
ed neither increases nor diminishes the crime ; wiie. 
ther it be one hundred or one thousand person), k 
immaterial.(0 And any comttination, to sobve/t by 
force, the government of the United States, violent 
to dismember the union, to compel a ciiaoge iB the 
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1 United States v. Burr. 4 Cranch, 471, 471. 
J) Kx pirte Bollman and Swanwom. 4 Cranch, 126» 
(.f) Uniud States c. Barr. 4 Cranch, 486. 
(A) Ex parte BoUmaD and Swartwout. 4 Cranchi 136. 
h) lb. 

(i) United State* v. Vigol. X Dall. 3M. United States v. Mit- 
chell. 2 Dall. 355. 

ft) United Sutea c. Burr, ft Cranch, 480. United SWet v. 
Fricsj 196. 
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administration, to coerce the repeal or adoption of a 
general law, or to revolutionize a territorial govern- 
ment by force, although this be merely a step to, or a 
mean of executing some greater projects,(m) is a con- 
spiracy to levy war, and if the conspiracy be carried 
into effect by the embodying and assembling of men 
in force, and in a military posture, for the purpose of 
executing the design, it is treason by levying war.(n) 
But if the intention of such conspiracy be merely to 
defeat the o[)eration of a law in a particular instance, 
or through the agency of a particular officer, from 
some private or personal motive, though it is a high 
offence, it is not treason.(o) 

To make such assemblage treasonable, it must be 
in force, and in a warlike posture ; or, in other words. 
It must be an assemblage in a condition to make war, 
and with such appearance of force as would justify the 
opinion, that they met for that purpose ; otherwise, 
an assemblage, be the design ever so treasonable, is 
not treason by levying war.(p) The character of such 
assemblage must unequivocally appear. It is not in- 
dispensably requisite that such assemblage should have 
arms, nor that hostilities should have commenced, 
by engaging the military force of the United States, 
or that force or violence should be applied ;(q) except, 
perhaps, where the design is, not to overturn tiie go- 
vernment, but to resist the execution of a law ; for 
there the Judges of the United States seem to have re- 
quired this.(r) But, when a body of men are assem- 
bled for the purpose of making war against the go- 
vernment, and are in a condition to make that war, 

(m) United States v. Burr. 4 Cranch, 483. 

(n) lb. 487. 

(o) United States t;. Fries. Trial, 14. Charg^e of Iredell J. 

(/^) United States v. Burr. 4 Cranch, 475. 487. 

(y) lb. 475. 487. 

(r) lb. 475. 481. 

3 A 
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tlie assemblage is an act of levying war.(s) So, if 
men be enlisted, and march prepared for battle, or in 
a condition for action, it is an overt act of levying war, 
though they do not come to battle or action.(0 So 
IS cruizing under a commission from an enemy, in a 
warlike form, and in a condition to assail those of 
whom the cruizer is in quest.(w) 

The travelling of individuals, either separately or to- 
gether, to the place of rendezvous, in pursuance of the 
conspiracy to levy war, but not in military form, would 
not, it seems, constitute levying war: but the meeting 
of particular bodies, and marching in a military form, 
or emI>odying in that form in the first instance, would 
be sufficient to constitute it.(T?) 

In respect to those who are to be considered as 
levying war, not only persons, leagued in the conspi- 
racy, who bear arms, but those who perform the va- 
rious and essential parts of prosecuting the war which 
must be assigned to different persons, may be said to 
levy \\^r.(x) As a commissary of purchases who never 
saw tiic army, but, knowing its object, and leaguing 
himself with the rebels, supplied that army with pro- 
visions; or a recruiting officer, holding a commis- 
sion in the rebel service, who, though never in 
camp, executed the particular duty assigned hm.(y) 
But tliis does not embrace the case of persons who 
perform no act in the prosecution of tlie war, who 
only counsel or advise it, or who, being engaged 
in the conspiracy, fail to perform their part. Whe- 
ther such persons may be implicated by the doc- 
trine, that whatever would make a man an accessary 

(s) United States v. Burr, 4 Cranch, 475. 
(0 lb. 478. 
(u) II). 
(v) 11). 485. 

[xj lb. 473, 473. 502. Ex parte Bollman and Swartwout. 
4 Cranch. 

(If) United States r. Burr. 4 Cranch, 470. 
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in felony, makes him a principal in treason, or whether 
that doctrine is inconsistent with the Constitution of 
the United States, is a question not dctcrmined.(2;) 

As a general principle, it is more safe, as well as 
more consonant to the principles of our Constitution, 
that the cringe of treason should not be extended by 
construction to doubtful cases,, and that crimes, not aU 
ready within the Constitutional definition, should re- 
ceive such punishment as the Legislature, in its wis- 
dom, may provide.(a) 

Where a statute of a State declares treason against 
the State to consist in levying war against it, within the 
State, or adhering to its enemies, giving them aid and 
comfort there, or elsewhere, treason against such State 
may be committed by an open and armed opposition 
to the laws of the State, or a combination and forcible 
attempt to overturn or usurp the government. And 
indeed, the State in its political capacity may, under 
certain special circumstances, pointed out by the Con- 
stitution of the United States, be engaged in war with 
a foreign enemy. But, adhering to the enemies of 
the United States, during war between the United 
States and a foreign power, is not treason against a 
State. Nor is treason against the United States, cog- 
nisable in the Courts of a State. The Supreme Court 
of New York, therefore, notwithstanding a law of the 
State to the effect above mentioned, on motion, quashed 
an indictment found against the defendants which, 
after setting out a state of war between the United 
States and Great Britain, declared and cairied on un- 
der the authority of the United States, alleged, that 
the defendants, being citizens of the State of New 
York, and of the United States, as traitors of the State 

(z) United Stales r. Burr. 473, 3. 501. See United States o. 
Fries, 199. 

(r/) E\ parte RoHman and Swartwout. 4 Cranch. United States 
T». Burr. 4 Cranch, 486. 
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of New York, did adhere to, and give aid and comfort 
to the enemy, by supplying them with provisions of 
vaiious kinds, on board of a public sliip of war, upon 
the high scas.(6) 

An indictment for levying war against the United 
States, must specify an overt act, stating the place at 
which it was committed, and the particular manner in 
whicli the war was levied. It is not sufficient to a]- 
ledge generally, that the accused had levied war 
against the United State8.(c) The overt act laid in 
the indictment must be proved ; for tliough it may not, 
of itself, be the treason of which the parly was guilty, 
it is the sole act of treason which can produce con- 
viction on that Indictment.(rf) If the party were ab- 
sent at the overt act, he cannot be indicted as present 
and convicted, on evidence that he procui-ed the trea- 
sonable &ct{e) Being present, and procuring, are dis- 
tinct acts, and ought not to be charged as the same.C/) 
y TJiose who are actually or legally present at the overt 
acts ate principals: procurers, who are absent at the 
-overt act, are acces8aries.(^) The latter cannot be 
convicted till some one of the former is convicted^ 
and the record produced ;(A) and the necesffl^ of this 
is not waved by the prisoner's pleading to an indiet- 
ment, charging him as principal.(0 If, therefore, the 
party be charged with an overt act at a partionlar 
place in a State, and the evidence be of an overt act 
by others at that place, yet, if he were at a great £s- 
tance, and in another State, he cannot be considered 



(6) The People v. Lynch and others. 11 Johns. 553. 

(c) United Stales r. Burr. 4 Cranch, 490. 

((/} lb. 490. 493. 

(0 Ih. 495. 

(J) ll).497.;S02.505. 

(y) II). 503. 

(>i) lb. 503. SOS. 

(0 lb. 5W. 
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constructively present by counselling, inciting, aiding, 
or procuring, such overt act.(A:) 

Tlie overt act laid, must be proved by two witnes- 
ses, to have been committed within the district. The 
actual or legal presence of the party, or the procure- 
ment by him, must be proved by two witnesses.(Q 
No presumptive evidence will satisfy the Constitution 
and law. And if the indictment charge the defendant 
with levying war at a particular place in a State, and 
specify the overt act, and there is no witness who has 
proved his actual or legal presence, but the fact of his 
absence in another State is not controverted, evidence 
is not admissible of subsequent transactions at a diffe- 
rent place, but the Court will reject all testimony of 
that kind at once, generally, without deciding particu- 
larly on each witness as adduced. No testimony, in 
its nature corroborative or confirmatory, is admissible, 
if the overt act be not proved by two witnesse8.(;7») 

The words in this section, ^ owing allegiance to 
the United States," are entirely surplus words, which 
do not, in the slightest degree, affect its sense. The 
construction would be precisely the same, were they 
omitted. Treason is a breach of allegiance, and can 
be committed only by him who owes allegiance, per- 
petual or temporary. The Sd section, therefore, in 
which there are not these words will receive the same 
construction, in this respect, as the first. (n) 

As to evidence in treason, where a letter was circu- 
lated during an insurrection by the leaders of the in- 
surrection, calling a meeting, an alleged copy, proved 
by a witness to be conformable in substance to the 
original, no evidence being given that the original let- 
ter was lost, or tiiat the copy was in all respects cor- 

(k) United States v. Burr. 4 Cianch,49l. 494. 

(/) lb. 496. 503. 

(w) lb. 506, 507. 

(n) United Sutes t;. Wiltberger. S Wheat. 97, 
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rect, was held not to be evidence. But it seems tf 
sucli copies were circulated at the time of the insur- 
rection, one of them would be evidence.(o) 

On an indictment for treason, testimony of a rob- 
bery of tlie mail, for which another indictment is found 
against the prisoner, and of wlitch no evidence had 
been given that it was committed with a traitorous 
intention, cannot be admitted.(/t) 

On the trial of an indictment for treason in levying 
war, as the crime consists in the overt act of levying 
war, and the treasonaiile intention, evidence to cither 
point is relevant ; and the Court will not prescribe to 
the attorney of the United Slates the order in which 
such evidence shall be given. He may fii-st give ca- 
dence of the treasonable intention. But such inten- 
tion means, the intention with which the overt act 
was committed, and relevant to the overt act, not 
a general evil disposition, or an intention to com- 
mit a distinct fact. The latter is admissible only by 
way of corroboration as to the intention, and, there- 
. fore, ought to follow what it is to corroborate. (g) 

It seems certain, that conversations or actions at a 
different time and place may be ^ven in evidence, 
as corroborative of the overt act of levying war, after 
that has been proved in such a manner as to be left 
to a Jury : but whether, in case where the intent cannot 
be inferred from the &ct, and is not proved by decla- 
rations connected with the fact, among which are to 
be included the terms under which an assemblage 
was to be convened together, this defect can be sup- 
plied by extrinsic testimony, not applying the intent 
conclusively to the particular fact, query. {r) 

The confession of the defendant, before a mt^s- 
trate out of Court, is not sufficient to convict of trea- 

(o) United States v. Mitchell. S Datl. ZS7. 

U) lb. 

(y) United StMcB tF. Burr. Trial, 469. 4 7g. 

(r) lb. Appx. 2 pt. 812. Sec United States ti. Friea, ir4. 
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son : but after the overt act of treason is proved by 
two witnesses, it is evidence by way of corrobora* 
tion.(«) 

It is intimated that though the Constitution declares, 
that two witnesses are necessary to produce convic- 
tion, yet it may not be so strictly and absolutely ne- 
cessary to authorise an indictment being found a true 
bill : and that though there must be two witnesses to 
the general charge of treason, yet, for the purpose of 
finding a bill, one witness may be sufficient to prove 
one overt act, and another to prove another.(^) 

(s) United Slates T. Fries, 171. 

(t) United States i;. States. Trial, 196, per Marshall C. J. Sec 
contra United States v. Fries. Trial, 14. Charge of Iredell J. 
Sec further^ on the subject of treason, antfj Chapter XXV 
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public office of any State, not appertaining to a Courts 
shall be proved or admitted in any other Court or office 
in any other State, by the attestation of the keeper of 
the said records or books, and the seal of his office 
thereto annexed, if there be a seal, together with a 
certificate of the presiding justice of the Court of the 
county or district, as the case may be, in which such 
office is or may be kept, or of the Governor, the Secre- 
tary of State, the Chancellor or the Keeper of the Great 
Seal of the State, that the said attestation is in dueform^ 
and by the proper officer. And the said certificate, 
if given by the presiding justice of a Court shall be 
further authenticated by the clerk or prothonotary of 
the said Court, who shall certify under his hand and the 
seal of bis office, that the said presiding justice is duly 
commissioned and qualified. Or, if the said certificate 
be given by the Governor, the Secretary of State, the 
Chancellor, or Keeper of the Great Seal, it shall be 
under the Great Seal of the State in which the said cer* 
tificate is made. 

And the said records and exemplifications, authen-* 
ticated as aforesaid, shall have such faith and credit 
given to them in every Court and office within the 
United States, as they have, by law or usage, in the 
Courts or offices of the State from whence the same 
are or shall be taken. 

Sect. 8. provides, that all the provisions of this act, 
and the act to which this is a supplement, (March S6, 
1790,) shall apply as well to the public acts, re- 
cords, office books, judicial proceedings. Courts, and 
offices of the respective Territories of the United 
States, and countries subject to the jurisdiction of the 
United States, as to tlie public acts, records, office 
books, judicial proceedings, Courts, and offices of the 
several States. 

3 R 
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These laws, therefore, embrace, 
1. Acts of the State Legislatures. 

s. Records and judicial proceedings of State Courts. 

3. Office books kept in a State office, not apper- 
taining to a Court. 

1. Acts of the State Legislatures. 

An exemplification of an act of the Legislature of 
one of the States, under the Great Seal of such State, 
is evidence, though not attested by the Governor, or 
any other principal officer of the State.(a) But, it 
seems, the Seal is indispensable: for though the acts 
of the Legislature of Maryland were read from the 
statute book published by amthority, to prove the in- 
corporation of an insurance company, which the pri- 
soner was charged with design to prejudice, by de- 
stroying his vessel which had been insured by them, 
yet tliere the ohjectlon was not made,(6) and in a 
subsequent case, a law of the Territory of Orleans, 
printed in a small i)amphlet in the English and French 
lanj[^uages, to which no seal whatever was affixed, was 
held to be inadmissible on a question of bail, to shew 
tlie insolvent law of that Territory, because it was not 
authenticated under the seal of the State of Louisiana, 
(which that Territory afterwards became,) as the art 
of Congress requircs.(c) 

':i. Records and judicial proceedings of State Courts. 

The ''due form," intended by the acts of Congress, 
is that of the State or of the Court whence the record 
comes. Tliat this is the form intended, is inferrible 
iVcm t!ie circumstance, that Congress has prcscribccl 

(ii) Uuit^-d Stales 'J. Johns. 4 Dall. 415. 

(:>) lb. Yet see Jones v. Mafict. 5 Serg. & Rawle, 523- 

^ ) Craig r. Brown. 1 Pet. 352* 
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none, and that it is not to be supposed that the Judge, 
who gives the certificate, should be acquainted with 
any other form than that of his own State or Court, 
which is prescribed in his own State, by positive law, * 
or practice.(rf) The certificate of the presiding Judge, 
is the only evidence of the fact, that the attestation is 
in due fonn.(^) And if the clerk attest, that " the 
foregoing is truly taken from the records of the Court," 
and the presiding Judge certify it to be in due form, 
it is conclusive, and no other evidence can be receiv- 
ed to shew that it is not in due form.(/) But a certi- 
ficate of the presiding Judge, that the person whose 
name is signed to the attestation of a record, is clerk 
of the Court, and that the signature is his proper 
handwriting, without stating tliat the attestation is in 
due form, is not sufficient.(^) Nor will the Court 
inquire, in such case, whether the attestation appears 
on its face to be in due form, nor whether the certi- 
ficate of the Judge amounts to an allegation that it is 
in due form, and, therefore, the law is substantially 
complied with.(A) Such record is not sufficient lor 
any purpose, either as evidence on a trial, or on a 
question of bail.(i) So, where on an appeal in equity, 
from a Circuit Court, it appeared, that an exhibit, 
stated by the complainant in his bill, and denied in the 
answer, consisted of a certificate of a clerk of a State 
Court, of a copy of a deed taken from the records of 
the Court, but there was no certificate that the attes- 
tation was in due form, it was held, that the instru- 
ment so certified, could not be noticed by the Court, 
as a copy of such deed, and, inasmuch as it was the 
foundation of the complainant's right, the Court erred 

(r/) Craig z\ Brown. 1 Pet. 352. 

(f) lb. 

(y) Ferguson v. Harwbod. 7 Cranch, WS. 

(^) Craig t». Brown. 1 Pel. 352. 

(k) lb. 

(0 lb. 
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in decreeing in tlieir favour, on such defective evi- 
dence. The decree was reversed, but as the objec- 
tion was technical, and not made below, the record 
was remanded for further proceedings.(A:) 

A certiticate of an affidavit taken before a ma^s- 
trate, must state the place where the affidavit was taken, 
so as to shew that the magistrate had jurisdiction to 
administer the oath. If the place be omitted, it can- 
not be received as evidence, on a hearing before a 
Court of the United States, on a motion to commit on 
a crinnnal charge. Nor is such omission helped by 
the certiticate being dated at a place where the ma^s- 
trate had jurisdiction.(/) Thus, where the affidavit 
purported to be taken before B. C, a certificate an- 
nexed that B. C. was a Justice of the peace, without 
stating that such Justice was the same B. C. before 
whom the affidavit was taken, was held not to be 
good.(m) Such certificate must be as certain and pre- 
cise as the nature of the case admits of.(n) But the 
certificate tliat a person is a magistrate, and that full 
faith is duo to his acts, implies that he has qualified 
by taking the necessary oaths.(o) 

It seems, that where a seal had belonged to a Court, 
before ihc Territory in which it is situated was erected 
into a State, and no new seal is provided, it might 
continue to be the seal of the Court under the new 
government. (o) But if the fact be that the Court, 
whose record is certified, has no seal, this fact should 
appear either in the certiticate of the clerk, or in that 
of the Ju(lse.(;;) And if the certificate of the clerk 
state the seal affixed, to be that of a late Territory, and 

(k) Drummoncr.s adininistrators v. Magruder. 9 Cranch, 122. 
(/) United States v. Burr. 9G. 98. 
(m) lb. 
(«) Ih. 

(o) II). 100. See also Ex parte Bollman and Swartwout. 4 
Oanch, 114.. 129. Ciaig r. Brown. 1 Pet. 352, 
(p) Craig V. Brown. 1 Fct, 332. 
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no seal had been provided for the State, and from the 
impression of the seal it would seem, that it had be- 
longed to the Court before the Territory was erected 
into a State, and there i^re reasons to believe that 
there is an inaccuracy of expression in the clerk, 
query whether it is sufficient.(9) 

If the record be certified in the manner prescribed, 
such proof of the judgment, is of as high a nature as 
inspection of the record would be.(r) 

The attestation ^^that the foregoing is truly taken 
from the records of the Court" is good, though it do 
not state that it was a full record, or an entire copy of 
any thing. But an attestation of a copy of docket en- 
tries truly taken, is not good, if no foundation is laid 
to shew its admissibility in the case.(^) 

By declaring what faith and credit shall be given 
in one State to the judicial proceedings of another. 
Congress has declared the effect of the record.(<) 
And, it seems now settled, that the judgment of a 
State Court shall have the same credit, validity, and 
effect in any State, which it had in the State where it 
was pronounced ; and that whatever pleas would be 
good in a suit thereon in such State, and no others, 
can be pleaded in any Court in the United States.(2/) 
It was therefore held, that where the defendant had 
full notice, and gave bail, a judgment in a State Court 
is conclusive, and in a suit upon that judgment in the 
IMstrict of Columbia, the defendant could not plead 
nil debet. (x) So in a suit in the Circuit Court of 
South Carolina, upon a judgment in New York, it was 



(y) Craig v. Brown. 1 Pet. 352. 

(r) Mills t?. Dur\ ce. 7 Cranch, 481. 

(*) Ferguson •». Harwood. 7 Cranch, 408. 

(r) Mills V. Duryee, 7 Cranch, 481, 

(m) lb, Hampton r. M'Connci. 3 Wheat. 234. 

(.v} Mills V. Daryce. 7 Cranch, 481. 
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held, that the defendant could not plead nil debet.(y) 
And such judgment, it seems, is to be considered ia 
the Couils of the United States, as extinguishing; the 
original cause of action in jthe same manner as in the 
Courts of the State where it is given : for where a suit 
was brought, in the Mayor's Court of New York, 
against two defendants, one of whom was not served 
with process, the other appeared, and pleaded, and 
judgment was rendered against them both, (under an 
act of assembly of that State,) such judgment was held 
conclusive against the one who appeared, in a suit in 
the Circuit Court of the Pennsylvania district, and 
that it amounted to a complete extinguishment of the 
original contract, so that if the latter were made at 
Tenerifte, the debt, after such judgment is to be con- 
sidered as arising at New York, and a dischai^e un- 
der the bankrupt law of TenerifTe, taking place after 
the judgment, does not bar the plaintiffs demand.(2:) 
11 the judgment in the State Court has been obtain- 
ed against a person residing out of the State, who was 
never served with process, or notiiied of the existence 
of the suit, his remedy is the same and no other, as 
would be open to him if the suit had been brousjht 
on the judgment in the Stale Court where it was ren- 
dered. The Court in which the judgment was given 
wouhl, upon motion, accompanied by sufTicient proof, 
stay the execution and set aside the judgment. The 
attorney would be liable if he entered an appearance 
without authority, and so would the party if the attor- 
nev were not clearlv able to answer in damaG;es for 
trie injury. If the judgment was entered by default 
for non-appearance on the return of the officer, he is 
liable for such return if false. But, if the record of 



(jy) Hampton v. M'Connel. 3 Wheat. 234. See also Arm- 
strong V. Carson''s executors. 2 Dall. 302. S. P. 

(2) Green v. Sarmiento. 1 Pet. 74. Cited in CampbcU v. Clau- 
dius, lb, 484, and in Field v. Gibbs. lb. 153. 
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such judgment against two, set forth in the declaration^ 
state that both the defendants appeared and pleaded, a 
plea to such declaration that the defendant was a resi- 
dent of another State, and that no process was served 
upon him, nor had he notice or opportunity of de- 
fence, that he never appeared or consented to the pro- 
ceedings, or authorised any one to appear for him, 
and therefore the judgment is void, is ill upon de- 
murrer, inasmuch as the record imports absolute 
verity.(a) 

As to the effect of a judgment recovered in a suit 
^mmenced by attachment, if the defendant had per- 
sonal notice of the suit, and afterwards appeared and 
took defence, any objection to the proceeding is there- 
by waived, and nil debet cannot be pleaded.(6) 

8. Office Books. 

The whole of the record that relates to the subject 
matter must, it seems, be certified. For a mere ex- 
tract from the book of the Surveyor General of Penn- 
sylvania, of instructions to deputy surveyors, was held 
not to be evidence to shew, that a survey of a district 
was made by a wrong Surveyor.(c) Nor are office 
books evidence, to shew ex parte proceedings of the 
board of property in that State, to destroy the validity 
of a party's title. (d) 

As to the certificate of an officer of the government 
of the United States, where, by act of Congress, the 
secretary of a Territory is required to furnish copies 



(a) Field V. Gibbs. 1 Pet. 155. 

(A) Mayhcwt;. Thatcher. 6 A^ heat. 129. See Mills x\ Diirvre. 
7 Cranch«481. Opinion of Johnson J. Phelps t;. Holktr. I Dall. 
261. Kilburn v, VVoodworth. 5 Johns. 37. Kibbe v. Kibbc. 
Kirby, 110. Bctts v. Death. Addison's Kep. 265, as to judg- 
ments on foreign attachment. As to the conclusiveness of a de- 
cree in Chancery, see Hopkins v. Lee. 6 Wheat. 100. 

(c) Griffith's lessee v. Evans. 1 Pet. 166. 

(d) lb. Sec also Brown's lessee x\ Galloway. lb. 291. 
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of all the executive proceedinp;s of the Governor of- 
the TBrritory, to the President, every six nionlhs, a 
certificate from the Secretary of State of the United 
States, under seal of his office, that certain pei-sons 
■were appointed Justices of peace for a county in tho 
Territory, as appeared by the official returns of the scJ 
cretary of such Territory, "remaining in the office oR 
this department," is sufficient evidence,(e) thougllr 
such certificate do not state, that such magistrate* 
have taken the requisite oaths: for this will be prM 
sumed,if they are found acting as magi3traies.(/) 

# 

Constitution. Art. 4. — Citizens. 

Art. 4. sect. 3. The citizens of each State shaUa 
be entitled to all privileges and immunities of citi-^ 
zens in the several States. 

It was contended in a case in Maryland, in the year 
1707, that the laws of that State, auHiorising the pro-^ 
ceeding by attachment against the properly of persons 
not citizens of that State, to compel a payment of their 
debts, though liable to be dissolved by entering special 
bail, was a violation of this section: but the general; 
Court, [Chase and Duval J.) gave it as their opi- : 
nion, that this section meant, that the citizens of all the 
States should have the peculiar advantage of acquir- 
ing and holding real as well as personal property, and 
that such property should be protected and secured by 
the laws of the State, in the same manner as the pro-  I 
perty of the citizens of the State is protected. It 
meant, that such property shall not be liable to any 
taxes or burdens, which the property of the citizens 
is not subject to. It may also mean, that, as creditors, I 
they shall be on the sarne footing with the State cre- 
ditor, in the payment of the debts of a deceased debtor. 

(e) Ex parte BoUman and Swartnaut. 4 Cranch, 114. 129. 
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cures and protects personal rights. And they 
Bided, that the law in question was not incompatible 
Ml the Constitution of the United States.(^) 
1^ the resolution of Congress of the sd March, 
•1, providing for the admission of Missouri into the 
Mon, it was declared to be on condition, that a par- 
alar clause in her Constitution should not be con- 
Ved to authorise the passage of any law, and that no 
cr should be passed in conformity thereto, by which 
^ citizen of either of the States in the Union, should 
excluded from the enjoyment of any of the privi- 
ges and immunities, to which such citizen was enti- 
fcd, under the Constitution of the United States. This 
iuse, (the 4th clause of the S6th section of the 3d 
tide of the Constitution of Missouri,) directed the 
egislature of the State to pass laws, *4o prevent free 
sgroes and mulattoes from coming to and settling in 
le State." 

It has been also held, that the above clause of the 
onstitution means only, that citizens of other States 
tall have equal rights with the citizens of a particular 
ate, and not that they shall have different, or greater 
;hts. Their persons and property must be in all 
spects, subject to the laws of such State. It does 
>t therefore, atfect the right of the Legislature of a 
ate, to grant to individuals an exclusive privilege of 
mgating the waters of such State, by means of steam 
)ats.(A) 

Constitution. Art. 4. — Fugitives. 

Art. 4. sect. 3. 3. No person, held to service or 
bour in one State under the laws thereof, escaping 
to another, shall, in consequence of any law or regu- 
tion therein, be dischai^ed from such service or la- 

(ff) Campbell v. Morris. 3 Har. tc M*Hen. 535. 

(A) -Livingston v» Van Inghrn. 9 Johns. Rep. 507. Sec also 

; this subject, Murray v. M*Carty. 2 Munf. 393. 

3 C 
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bour, but shall be delivered up on claim of the partf 
to whom such service or labour may be due. 

By the act of isth February, 1798, sect. 3, when a 
person held to labour in any of the United States, or 
in either of the Territories on the northwest or south 
of the river Ohio, under the laws thereof, shall escape 
into any other of the said States, or Territory, the 
person to whom such labour or service may be due, 
his agent, or attorney, is hereby empowered to seize 
or arrest such fugitive from labour, and to take him 
or her before any Judge of the Circuit or District 
Courts of the United States, residing or being within 
the State, or before any magistrate of a county, city, 
or town corporate, wherein such seizure or arrest 
shall be made, and, upon proof, to the satisfaction of 
such Judge or magistrate, either by oral testimony, or 
affidavit, taken t)efore, and certified by a magistrate of 
any such State or Territory, that the person so seized 
or arrested, doth, under the laws of the State or Ter- 
ritory from which he or she fled, owe service or 
labour to the person claiming him or her, it shall be 
the duty of such Judge or magistrate, to give a certi- 
ficate thereof to such claimant, his agent, or attorney, 
which shall be sufficient warrant for removing the said 
fugitive from labour, to the State or Territory from 
which he or she fled. By sect. 4, any person, who 
shall knowin«;ly and willingly obstruct or hinder such 
claimant, his a5z;cnt, or attorney, in so seizing or arrest- 
ing such fugitive from labour, or shall rescue such fu- 
gitive from such claimant, his agent, or attorney, when 
so arrested, pursuant to the authority lierein given or 
declared, or shall harbour or conceal such person, 
after notice that he or she was a fugitive from labour 
as aforesaid, shall, for either of the said offences, for- 
feit and pay the sum of five hundred dollars : which 
penalty may be recovered by, and for the benefit of 
such claimant, by action of debt, in any Court proper 
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to try the same; saving, moreover, to the person 
claiming such labour or service, his right|of action for, 
or on account of the said injuries, or either of them. 

Under the foregoing provisions of the Constitution, 
and act of Congress, it Ims been decided in Pennsyl- 
vania, by the Supreme Court of that State, that if a 
female slave escape from Maryland into Pennsylvania, 
and, afterwards become pregnant in the latter State, 
and be there delivered of a bastard child, such child, 
under the above provisions, and the acts of assembly 
of the State of Pennsylvania, is born free: the Court 
declaring, that the Constitution and act of Congress 
embrace, in such case, only the person escaping, and 
not the issue.(i) 

If a fugitive slave commit any public offence in ano^ 
ther State, and be detained under the authority of the 
government of such State, the right of the master 
must yield to a paramount right.(A:) 

So it has been held, by the Supreme Court of Penn- 
sylvania, that this provision of the Constitution is not 
to be construed, so as to exempt slaves, escaping into 
another State, from the penal laws of the latter. If 
such slave be guilty of felony, or of riots, violent ad^* 
saults and batteries, or other offences, which, though 
not felonious, are dangerous to the peace of the Com- 
monwealth, they are subject to prosecution, and pu- 
nishment. And where the slave had absconded from 
Maryland, and was committed to gaol in Pennsylvania, 
on a charge of fornication and bastardy, committed in 
the latter State, and an agent of the master came on 
to receive him, inasmuch as fornication is treated as 
a crime by the law of Pennsylvania, and, where it is 
accompanied with bastardy, security is required for 

(t) Commonwealth v* HoUoway. 2 Serg. & Kawlc^ 306. 11 
^Niles's W. Reg. 28, (1816.) S. C' Sec ib. 46. 

(i) Glen v, Hodges. 9 Johns. 67. Supreme Court qT New 
York. 
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the maintenance of the child, the Court remanded the 
slave to prison, to answer the charges of fornication 
and bastardy.(2) But a fugitive slave cannot contract 
a debt in another State, so as to impair the right of 
the master to reclaim him. If, therefore, a person 
contract such debt with the fugitive slave in the State 
to vviiich he fled, and, on the masters coming to re- 
claim him, sue out an attachment against such slave, 
for the debt, on which the slave is arrested by an 
officer, and forcibly detained and imprisoned, although 
the laws of such State prohibit slavery, trespass lies, 
in a Court of the State where the master resides, to 
recover damas^es for the injury.(OT) 

From the whole scope and tenor of the Constitution 
and act of Congress it appears, that the fugitive is to 
be delivered up on a summary proceeding, without 
the delay of a formal trial in a Court of common law. 
If a certiticate be given by a State Judge, agreeably to 
the act of Congress, after a hearing, such certificate is 
a legal warrant to remove the slave ; and no writ of 
homine replegiando afterwards lies, on the part of the 
slave, in a Court of the State where such certificate 
is given, to try his right to freedom. Such writ is a 
violalion of tlie Constitution. If the Slave, in such 
case, has a right to freedom, he may try it in the 
State to which he is removed. Where, therefore, a 
Judge of a State Court, after a hearing on habeas an-- 
pus^ gave a certificate agreeably to tlie act of ( on- 
gress. and the slave sued out of the Supreme Court a 
homine reples^iando^ against the keeper of the prison 
where he remained, the Court quashed the writ.(/i) 

Constitution. Art. 4. — Territories. 

Art. 4. s. 3. 2. Congress shall have power to 

(/) Commonwealth v. Holloway. 3 Serg. & Rawle, 4. 

(m) (ilcn V, Hodges. 9 Johns. 67. 

(n) Wright alias Hall v. Deacon. 5 Serg. & Rawle, 62. 
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dispose of, and make all needful rales and regulations 
respecting the territory or other property belonging 
to the United States, and nothing in this Constitution 
shall be so construed, as to prejudice any claims of 
the United States, or of any particular State. 

This section is adapted to the Territorial rights of 
the United States beyond the Unfits or boundaries of 
any of the States, and to their chattel interests. It is 
not to be applied to a fortress within the limits of a 
State, which has never been ceded to the United 
States, though it has been occupied by them, with the 
tacit consent of the State, as a military post, for the 
purpose of defence and protection ;(o) or, though the 
title thereto be vested in the United States, by deed 
from the former proprietary of the soil of the State.(/?) 

The power of governing and of legislating for a 
Territory, is the inevitable consequence of the right 
to acquire and to hold Territory. Moreover, under 
this section. Congress possessed and exercised the 
absolute and undisputed power of governing and legis- 
lating for the Territories erected in Louisiana after 
its purchase. Congress gave them a legislative, an 
executive, and a judiciary, with such powers as it was 
their wiU, to assign to those departments, respec- 
tively. In assigning the judicial power in a Territo- 
ry, Congress is not restrained by the limits prescribed 
in the third article of the Constitution. It has power 
to give a District Court of the United States, establish- 
ed in such Territory, jurisdiction over a case brought 
by or against a citizen of the Territory, though he be 
not a citizen of a State. Its jurisdiction depends entirely 
on the will of Congress, as expressed in their laws. 
And it was accordingly held, by the Supreme Court, 
that when Congress passed the act of the sd March. 

(o) The People v. Godfrey. 17. Johns. 225. 
(p) Common wealth V. Young. 1 Hairajourn. of Jurisprudence ^ 
47. Supreme Court of Pennsylvania, Sept. T. 1818« 
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1804, vesting in the District Court of Orleans Terri- 
tory, the same jurisdiction and powers, which were 
by law given to, or might be exercised by, the Judge 
of Kentucky district, they intended that the citizens of 
the Territory of Orleans, might sue or be sued in that 
Court, though not citizens of a State, and, therefore, 
that Court had jurisdiction, though the suit was against 
a citizen of the Territory.(^) But, it seems, the re- 
strictions in the acts of Congress, as to who may sue 
in a Circuit Court, or a District Court acting as such, 
and as to suits by assignees, were applicable to such 
suits.(r) 

(y) Sere v. Pitot. 6 Cranch, 33S. 

(r) lb. Sec ante, 103. 116. Act of September 24th* 1789, 
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Art. 6. s. S. This Constitution, and the laws of the 
United States which shall be made in pursuance there- 
of, and all treaties made, or which shall be made under 
the authority of the United States, shall be the supreme 
law of the land ; and the Judges in every State shall be 
bound thereby, any thing in the Constitution or laws of 
any State to the contrary notwithstanding. 

This declaration marks the characteristic distinction 
between the government of the Union and those of the 
States, The general government, though limited as to 
its objects, is supreme with respect to those objects.(a) 
An act of Congress, contrary to the Constitution of 
the United States, is null and void. The Constitution 
is a superior and paramount law, which cannot be 
altered by the Legislature ; and Courts of justice, when 
called on to decide a case in which the Constitution 
and law are opposed, are bound to enforce the Consti- 
tution as paramount, and to declare the law void, or 
modify it according to the Constitution, if the case 
admit it. The question, whether an act of Congress 
was constitutional, has been discussed in the Supreme 
Court, in a variety of ca8e8,(&) and in Marbury v. 

(a) Cohens v. Virginia. 6 Wheat. 38U 

(b) Hylton v. The United States. 3 DaU. 171. Marbury r. Ma- 
dison. 1 Cranch, 157. Martin v. Honter^s lessee. 1 Wheat. 304. 
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Madison,(c) the judicial act of September S4th, 1789, 
80 far as it authorised the Supreme Court to issue a 
mandamus to an officer of the United States, was de- 
clared to be tiie grant of an original jurisdiction, in a 
case not warranted by the Constitution, and, therefore, 
void. So, where an act of Congress, passed on the , 
sad March, i79S, entitled, an act to provide for the 
settlement of the claims of widows and orphans, bar- 
red by the limitations heretofore established, ^c. im- 
posed on the Judges of the Circuit Courts, and of the 
District Courts, where no Circuit Court was holden, the 
duty of determining the arrears of pension that ought 
to be paid to disabled non-commissioned officers, sol- 
diers, and seamen, residing in their disiricls, and, for 
that purpose, required them to examine the case. In 
the manner prescribed, to ascertain the degree of disa- 
bility, and certify the result, and their opinions, to the 
Secretary of war, reserving to the Secretary a power 
to withhold the name of such person, and report the 
same to Congress, if he suspected imposition or m\s- 
takc, and, for these purposes, prolonged their session 
five days, the Judges qf tlie Circuit Courts declined 
executing the act, (most of them altogether, Jay C. J.. 
CusHivG J. and Duane D. J., agreeing to proceed as 
commissioners,) on the ground that the act of Con- 
gress was an unconstitutional requisition of duties not 
properly appertaining to the judicial department, and 
subjected their decisions to the revision of an execo* 
live ofiicer, and was thereforf; void. The act was, 
shortly afterwards repealed.(d) So, the language of 

Lougliborough v. Blake. 5 Wheat. 347, Cohens v. Virginia. 
6 Wheat. S64.. United Sutes v. Smith. 5 Wheat. 158. AI*CuI- 
loch V. Maryland. 4 Wheat, 316, and others. 

(c) 1 Cranch, 173, ante, 18. tS. 

(d) Note to Hayburn's case. 2 Dal). 410. The act of ttth 
February, 1793, transferred the duties, in a different shape, to the 
district Judges, or c o mm iss toners appointed by them. See enUe, 
71. 363, 
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the S5th section of the act of September S4th, 1789, 
giving a writ of error from the Supreme Court of the 
United States to the highest State Courts, in cases 
where is drawn in question the validity of a treaty, 
j^c, was restrained hy the Court so as to conform to 
the Constitution, which confines the judicial power to 
cases arising under treaties, ^c.(^) And the words of 
the nth section of the act of September S4th, 1789, 
giving the Circuit Couils (*.ognisance of all suits of a 
ci\il nature where an alien is party, were held to be 
confined to controversies between a State, or a citizen 
of a State, and aliens, agreeably to the terms of the 
Con8titution.(/) 

In like manner, if the law of a State be repugnant to, 
or incompatible with the Constitution of the United 
States, or laws made in pursuance thereof, or treaties, 
it is void : and the validity of the State laws in these 
respects has been inquired into, and decided upon, in 
a variety of cases.(^) It seems, however, that this 
power of declaring an act of Congress or a law un- 
constitutional, will be exercised only in a clear case.(/i) 

A law passed in pursuance of the power of exer- 
cising exclusive legislation over the district that be- 
came the seat of government, (the District of Colum- 



(e) ArU 3. s. 2. 1. Owings v. Norwood, 5 Cranch, 844. 
^ntCf 57* 

(^f) Moasman V. HiggiDson. 4 Dall. 11. Hodgson o. Bower- 
bank. 5 Cranch, 503. Ante^ ll-i. 

fg) Georgian. Brailsford. 3 Dall. 1. Ware u. Hyl ton. 5 Dall. 
199. Calder v. Bull. 3 Dall. 386. Cooper v. Telfair. 4 Dall. 
14. Fletcher T. Peck. 6 Cranch, 135. New Jersey v. Wilson. 
7 Cranch, 164. Tcrrett v. Taylor. 9 Cranch, 52. 1 own of Paw- 
let V. Clark. 9 Cranch^ 335. Bfl^Culloch v. Maryland, 4 Wheat, 
816. Dartmouth College v. Woodward. 4 Wheat. 518. Sturges 
V. Crowninshield. 4 Wheat. 122. McMillan v. M'Neil. 4 Wheat. 
209. Farmers and Mechanics Bank v. Smith. 6 Wheat. 131. 
United States v. Brigantine William. 4 HalKs Law Journ. 255. 
Ante^ 353. 

(A) See the cases above cited, and antCf 353. 

8 D 
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bia,) 18 within this cfauue; m M\y aii any oClier law. 
passed by Congress; and a law of a Stated inilde to 
defeat the ol^ects it has in view; is vcrfd. Biitaiidi 
law will be confined to the local^ Hroits of the diatriety 
if that appears to have been the intentibn of CSjongrraBi 
in passing it; espcdally, if It. go- to defeat the pt^ial 
laws of a State.(t) 

A law passed by a State, laying a tax whidi is to. 
operate siolely on a banic chartered by Congress, locat- 
ed in the territory of such State, is unconstitutiooal 
and void. It is incompatible with the clause, deduing 
the laws of the United States to be the supreme law 
of the knd, and with the exercise of the constitutiond 
powers of the United States; since, if a State might 
tax such bank, it might tax eveiy other olgdct cf pro- 
perty existing under, and necessary to the doe ezieai- 
tion of the laws of the United States, such as the mini, 
the mail, patent rights, custom house papera, and judi- 
cial process, and all the means employed by the go- 
vernment, to an extent whidi would defeat the ends 
of the government A State can tax only tibtf people 
and property of such State, and olgects broujght within 
its jurisdiction, but not olgects nHtbin it introduced by 
virtue of an act of Congress, constitutioiuiHy made ; 
for these are protected by a paranlount authority^ 
which the State is restrained from impugning, in 
these ohjects are involved the common interests of 
the people of the Union, who are not represented in, 
and have no controul over, the State authority ; but are 
protected, in each State, in the fair enjoyment of these 
objects, by a sanction which the people of every State 
have agreed to, and are bound by. Such tax, is a tax 
oh the instrument employed by the government of the 
Union to carry its powers into execution. But a State 
may, by law, tax the real property of such bank, in com- 

(i) Cohens V, Virginia. 6 Wheat. 264. 
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mon with other real property within the State; or the 
interest held by the citizens of such State, in common 
with the property of the same description throughout 
the State.(A:) 

It may be seen, by the cases formerly referred 
to,(Z) that the State Courts have exercised the right of 
declaring acts of Congress, to be contrary to the Con- 
stitution of the United States, and so far void. Such 
decisions, it would seem, are, in most instances, Hahle 
to revision by writ of error in the Supreme Court of 
the United States, as being cases arising under the 
Constitution and laws of the United States ; and thus, 
if circumstances require it, a uniformity of decision 
may generally be secured, in questions of this de- 
scription. (to) 

On the same principle it would seem, it was held, 
by the Supreme Court of Pennsylvania, that it has 
power to decide on the validity of an act of assembly 
of another State, in reference to the Constitution of the 
United States, when the question arises in a suit be- 
fore them, and becomes essential to its decision. Such 
decision cafi have no effect on the validity of the act 
of assembly, within the jurisdiction of the other State. 
It only affects the cause in which it arises, and no re- 
gard would be paid to it in such other State, except so 
far as it affects that cause.(n) 

As a treaty is declared to be the Supreme law of the 
land, it is obligatory on Courts ; and where it affects 
the rights of parties litigating in Court, it is as much to 
be regarded as an act of Congress. If, therefore, af- 
ter a decree regularly condemning a prize, a treaty is 



(i) M*CulIoch V. Mainland. 4 Wheat. 316. 

(/) See jurisdiction of State Courts and magistrates, ante^ 272. 
Martin V. Hunter's lessee. 1 Wheat. 304. 

(m) A decision on a habeas corpus seems to be an exception, as 
the law now stands. See ante^ 62. See also antCj Ch. 26. 

(n) Stoddart v. Smith. 5 Binn. 355. 
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made, directing the restoration of vessels so circum^ 
stanced, the appellate Court is bound to decree its 
restoration.(o) 

In respect to criminal proceedings, we have before 
referred to the case of. Isaac Williams, an American 
citizen, who was charged in the Circuit Court of Con- 
necticut, in the year 1799, on two indictments, for ac- 
cepting, at Guadaloupe, in February, 1797? a commis- 
sion to cruize against British vessels, contrary to the 
JBlst article of the treaty of 1794, with Great Britain; 
and also, for capturing a British vessel on the S3d 
September, 1797, contrary to the same article, and 
was convicted and sentenced to fine and imprison- 
ment on both indictments.Q?) But, in a late case, it is 
intimated, that it is doul)truL whether a treaty is to be 
considered as of the same character as an act of Con- 
gress, in respect to criminal offences.(^) 

This clause of the Constitution, operates as well In 
respect to treaties made under the former confedera- 
tion, before the adoption of the Constitution, as to 
treaties concluded afterwards, and annuls any act of 
assembly passed by a State which is incompatible 
with them. Where, therefore, the fourth article of the 
definitive treaty of peace with Great Britain, concluded 
in September, 1793, provided, that creditors on cither 
side should meet with no lawful impediment to the 
recovery of the full value in sterling money of all bo- 
na fide debts theretofore contracted, and an act of as- 
scml)ly of (he State of Virginia had, in 1777, autho- 



(o) T'nit'cl Sr-.tcs r. The Pcgj^v. 1 Crunch, 10.'). Ante^ 5o. Set 
Ware V. Ihltnii. o Dall. --IM. '.>Gl. 1 l)a!l. 2;!::. Act of Septem- 
ber 2-411), ir.'''', SiCt. .Ik 

(/?) 4 II;iir:> L.-.w JoLirn. 40 1. i3 Cianch, 82. Anf(\ i>03, 306. 
The act of Mtli J«ine, \7{)7^ (now repenlrd,) provided fur cases ol' 
this nature. J'lie j)resent act, 20th April, 1S18, sect. 4, is confined 
to cruizing; arjainst citizens of the United States, or their property. 
Ante. 

(q) The TkIIo Corunncs. 6 AVhcat. tri. Ante, Z2H, 
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rised a payment by any citizen of that State, owing 
money to a subject of Great Britain, to the commis- 
sioner of the loan office of that State, wliose receipt 
should discharge him ; it was held, that notwithstanding 
such payment by a debtor, he was liable, after the 
peace, to the English crediton(r) 

In some instances the President, as that branch of 
the government in which the executive power is vest- 
ed by the Constitution, and as enjoined to take care 
that the laws should be faithfully executed, has exer* 
cised the power of declaring the State of the nation 
under existing treaties, and of enforcing and carrying 
into effect the obligations of neutrality. Thus in April, 
1793, President Washington, with the unanimous ad- 
vice of the heads of departments, issued a procla- 
mation of the neutrality of the United States, in the 
war then existing between France and the allied 
power8.(5) 

The case of the Ship William, which occurred in 
the same year has been already mentioned.(^) Other 
cases afterwards arising of similar captures within the 
jurisdictional limits of the United States, by French 
cruizers, which, it was considered, the Ameilcan go- 
vernment was bound to redress, in virtue of the treaty 
of peace with Great Britain,(2/) it was arranged, that 
such vessels should be detained under the ordei*s of 
the French ambassador, or consuls, until the govern- 
ment of the United States should be able to inquire 
into the facts,(i?) and, after stating tiie evidence, the 
President sent it to the French ambassador, with a re- 
quest of restoration, unless he had contradictory evi- 
dence, which he was requested to furnish. (1/) The 



(r) Ware v. Hylton. 3 Dalh 199. 
(s) iVIarsh. Life of Washiogton, 404, 
(t) Ante, 216. 
(u) Waifs State Papers, 93. 

X) lb. 114. 165. 

y) lb. 115. 119. 
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President subsequently declared, that he considered 

»the United States bound to effectuate the restoration 
of, or to make compensation for prizes made of any 
of the parties at war with France, subsequent to a 
certain date, by privateers fitted out of our ports.(z) 
Instructions were afterwards given by the President, 
to the Governors of tlie different States, to use aU the 
means in their power, for restoring prizes taken by 
Tessels illegally fitted out in this country, found within 
their ports, and the aid of the custom house officers 
was given to them.(a) So, in relation to captures 
within the jurisdiction of the United Stales, the Go- 
vernors were empowered to proceed in the first in- 
stance ; they were to notify tlie district attorney, and 
the attorney to notify the agents of the parties, and 
consuls, and recoinniend arbiters to be chosen by mu- 
tual consent, to decide, whether the capture were 
^made within the jurisdiction of the United States ,• ac- 
cording to which, the Governor might proceed, and 
deliver' the vessel to the one party, or the other. If 
no agreement took place, depositions were to be taken, 
and transmitted to the President, for the information 
and decfsion of the President.(ft) In the case of three 
of the vessels captured, the President demanded, of 
the French ambassador, that they should be given up, 
according to the determination of the President, but 
this demand was refused.(c) It was, at the same time, 
repeatedly declared, in the communications of the Se- 
cretary of State, (Mr. Jefferson,) that no power in this 
country, could take a vessel out of the power of the 
Courts, and that it was only because they decided not 
to take cognisance of the case, that it resulted to the 

(z) Wait's State Papers, 136. 124. 
(a) lb. 166. 
(A) lb. 196. 
(0 lb. 200. 
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executive to interfere in it.(d) After the passage of 
the act of 6th June, 1794, this practice it appears fell 
into disuse, as that act established the jurisdiction of 
the Courts.(^) 

By the treaty of 1794, with Great Britain, art. 27, 
it was agreed, to deliver up to justice, all persons who, 
being charged with murder or forgery, committed 
within the jurisdiction of either, should seek an asy- 
lum within the countries of the other: provided, that 
this should only be done on such evidence of crimi- 
nality, as according to the laws of the place where such 
fugitive or person so charged should be found, would 
justify his apprehension and commitment for trial, if 
the offence had been there committed. In the year 
1797, Jonathan Rohbins was committed to gaol in 
Charleston, South Carolina, on suspicion, grounded on 
two affidavits, of haying been concerned in a mutiny 
on board the British frigate Hermione, in the year 
1791, which ended in the murder of the principal offi- 
cers, and carrying the frigate into a Spanish port; and 
the case being brought before Bbe, district Judge of 
the district of South Carolina, by habeas corpus^ the 
prisoner was, on motion in behalf of the British con- 
sul, delivered over by the Judge to an officer of a 
British armed vessel and carried to Jamaica. The 
district Judge held, that a treaty was the Supreme law 
of the land, and that the 3d article of the Constitution, 
extended the judicial power to cases arising under 
treaties, though there was no act of Congress vesting 
such jurisdiction.(/) When, however, this case, which 

{d) Wait's Sute Papers, 115. 168. Sec the 7th article of the 
treaty of 1794, with Great Britain, which provided for payment 
by the United States, for certain of these cases. 

(e) Wait's State Papers, 333. 347'- See ante^ 217. 

(y*) Case of Jonathan Robbins. iHall'sJourn. of Jurisprudence, 
£5. See it suted, ib. S7,.by Judge Bee, that the judiciary had, in 
two instances, in South Carolina, where no provision was express- 
ly stipulated, (by act of Congress,) granted injunctions to suspend 
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attracted much public attention, was discussed Id Con- 
gress, it was defended as a case proper for executive, 
and not for judicial determination. It was contended 
that President Adams, who on the application of the 
British ambassador, had directed the Secretary of State 
to write to Judge Bee, communicating the President's 
advice and request, that the seamtn might be deliver- 
ed up to the consul or agent of Great Britain, if such 
evidence of the fact were adduced as w^s required 
by the treaty, had the power to decide the question, 
whether the person charged should be delivered up 
under the treaty. (^) 

If a treaty stipulate for the restoration of property 
captured during the war, and not yet definitively con- 

the sale of prizes, by virtue of existing treatieSf and that if it were 
otherwise there would be a failure of justice. One of the cases 
here referred to, is probably that of The Consul of Spain v. The 
Consul of Great Britain, (Bee's Adm. Rep. 263«) where the Cir- 
cuit Court of South Carolina, on a bill filed, granted an injunction 
to stop the sale of a Spanish prize, taken on the high seas by a Bri- 
tish frigate, and brought into Charleston, the Chief Justice hold- 
ing, that as there was no treaty that authorised the sale, nor any 
permission of the government shewn, an attempt to sell was incon- 
sistent with the sovereignty of the United States. The injunction 
was granted, till further order of the Court, unless permission 
should be sooner obtained from the President of the United States. 
See another case in 1796, (Moodic v. Ship Amity, ib. 89,) where 
the District Court refused an injunction, to stop the sale of a Bri- 
tish vessel captured by a French armed vessel, holding, that the 
treaty with France excluded all jurisdiction in such cases. 

See the principles now settled as to the jurisdiction of the Courts 
of the United States, o/zff, 18. 25. 69. 104.. 128. 129. 345. 356. 
The act of 13th February, 1801, sect. 11, (now repealed,) gave 
the Circuit Court cognisance of all cases in law and equity, arising 
under the Constitution and laws o! the United States, and treaties 
intuitu or ivfiicfi should be macie^ ivid. r their authoritij, 

(if) SjVv-ech of C. J. INIaksjiai.i., when a member of the House 
of Representatives of the United States. 5 Wheat. Append. 4 
Wait's State Papers, 302. S^e also Bee's Admiralty Reports, 266, 
wliere the order for the delivery of Robbins purports to be *' in 
< onsideration of the circumstances, and at the particular request of 
the President of the Uniteil States.'' IMr. IVIarshall's Speech 
."? alr,o published then-. 
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demned, it seems, restoration is an executive act, 
when viewed as a substantive act, independent of 
and unconnected with other circumstances, though 
Courts are also to regard the treaty as the Supreme 
law, on the question of affirming or reversing such 
condemnation.(/K) 

In the year 1796, after the treaty with Great Britain 
was ratified by the President and Senate, and was pro-* 
claimed by the President ; it became a question, how 
far, under the Constitution, a treaty was binding on 
Congress as a legislative body. In the discussion of 
this question in the House of Representatives, it was 
contended on the one hand, that a treaty was a con- 
tract between the two nations, which, when made by 
the President, by and with the advice and consent of 
the Senate, was binding on the nation, and that a re- 
fusal by the House of Representatives to carry it into 
effect, was breaking the treaty, and violating the faith 
of the nation. On the other hand, it was contended, that 
a treaty winch required an appropriation of money, or 
any act of Congress, to carry it into effect, was not, 
in that respect, obligatory, till Congress had agreed to 
carry it into effect, and they were at full liberty to 
make or withhold such appropriation or act, without 
being chargeable with violating the treaty, or break- 
ing the faith of the nation. Accordingly, the House 
of Representatives passed a resolution, calling on Pre- 
sident Washington, to lay before them the instruc- 
tions to the minister, (Mr. Jay,) who had negotiated 
the treaty with Great Britain, and the correspondence 
and documents, except so far as, on account of the 
pending negotiation, they were improper to disclose. 
The President declined a compliance with the re- 
quest; stating, among other reasons, that a treaty, 

(h) United States v. Schooner Peggy. 1 Cranch, 109. See 
Ware v. Hvlton. 3 Dall. 279. Ante, 348. 

3 B 
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duly made by the President and Senate, became the 
IttW of tlie land, and was obligatory; tliat (he assent of 
the House of Ueprcsentatives was not necessary to 
the validily of a treaty, and. therefore, the papers re- 
quested could not come under the cognisance of the 
House of Hcprcsenlatives, except for the purpose of 
impeactitncDt, which was not stated to be their object. 
The House of Representatives, tliereupon, passed re- 
solutions, disclaiming the power to interfere in making 
treaties, but asserting their right, whenever stipula- 
tions were made on subjects committed to Congress 
by the Cunstituiion, to deliberate on the expediency 
of carrying them into effect: and in legislating on se- 
veral treaties then before them, they struck out the 
words, *' that provision ought to be made by law," 
and substituted words which declared merely the ex- 
pediencif of passing the necessary laws.(i) 

In the session of I8tfi-i6, the question as to the 
effect of a treaty, arose again in Congress, and was 
elaborately discussed in both brandies. A commer- 
cial treaty had been made at London, in the month of 
July preceding, between the United States and Great 
Biitatn, by which it was agreed to abolish the discrimi- 
nating duties on British vessels and cai^oes, then ex. 
isting under the acts of Congress, and a bill was passed 
in the House of Representatives, particularly enacting 
the same stipulations as the treaty contained. But it 
was rejected in Senate, that body having passed a bill of 
their own, which simyily declared, that so much of any 
act of Congress as was contrary to the treaty, should 
be deemed and taken to be of no force or effect. This 
bill was amended in the House, by striking out the 
words, ''and declared," and substituting the original 
bill, which the Senate had rejected; these amend- 
ments were, however, rejected in the Senate, and the 

(7) 5 Marsh. Life of Wasti. 651. 660. 664. 



T^ ^_.^^^^.«.^^.=.^^- ^:. _-_. _^ ^^_.__^^ ,,„^ 



SUPREME LAW. 403 

difference between the two houses terminated in the 
appointment of committees of conference, by whose 
recommendation the above mentioned amendments of 
the House were relinquished, and the bill passed as 
proposed by the Senate in a declaratory shape, with 
some modifications, not affecting the principles in 
dispute. 

It belongs exclusively to the government, to recog- 
nise new States that arise in the revolutions of the 
world. Until such recognition, either by our own go- 
vernment or that to which the new State belonged, 
Courts of justice are bound to consider the ancient 
state of things as remaining unaltered. The rival 
chiefs in the island of St. Domingo were, therefore, 
not considered foreign princes or States, within the 
act of 5th June, 171)4, prohibiting the fitting out any 
ship for the service of one foreign State or prince, to 
cruize against another.(A:) 

A treaty need not be stated in pleading: for it is 
the supreme law of the land of which all Courts must 
take notice.(2) 

It seems, the authority to declare a treaty to have 
been violated, and to be therefore void, belongs only 
to Congress; the judiciary cannot exercise it. (m) 
Whether the judiciary have power to declare an ar- 
ticle of a treaty to be unconstitutional, and there- 
fore void, query.(n) 

A construction of the Constitution in relation to a 
different department of the govei'nment, has been 

(i) Gelston v. Hoyt. 3 Wheat. 324. See United Sutes v. Pal- 
mer. 3 Wheat. 630. Ante^ 525. 

(/) Martin v. Hunter's lessee. 1 Wheat. 360. 

(m) Ware v. Hylton. 3 Dall. 361. Iredell J. 

(n) lb. 237. Chase J. See the case of Jonathan Robbins. 
1 Hall's Joum. of Jurisprudence, 13, where it was contended that 
the 27th article of the treaty of 1794, with Great Britain was un- 
constitutional ; and United States v. Schooner Peggy. 1 Cranch^ 
109. 
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given by the legislative department, in the paasa;^ of 
an act of Consicss. Thus, in the first Congress, when 
the bill for establishing the department of secretary of 
foreign aflairs, (which, by a subsequent act, was made 
that of the Secretary of State,) was pending in the 
H >use of Representatives, the question arose, by 
whom such officer should be removable. The bill 
contained a clause, making him expressly removable 
by the President, and was agreed to in committee id 
that s'lapc : but, lest the power of removal might, 
thereafter, appear to be exercised by virtue of a legis- 
lative grant only, and in order to shew the opinion of 
the House, that it was by fair construction, fixed id 
the President, by the Constitution, this clause was 
aAerwards, struck out, and in the second section it 
was provided, that there should be in the said depart- 
ment an inferior officer to he called chief clerk, " who, 
whenever the said principal officer shall be removed 
from office by the President of the United States^ or in 
any other vacancy," shall have cliarge of papers, ^c.(oJ 
'ITie bill was thus passed into a law, after an animated 
discussion, thereby clearly implying the power of re- 
moval to be solely in the President, and this con- 
struction, OD an important point, has ever since pre- 
VMled.(j)) 

(e) Act of July 37, 1789, sect. 2. 

{p) S Marsh. Life of WashingtoD, 199, 200. , Debatesof the 
first session of Congress, 1789. See ante, 359. The same Um- 
guage was used in the second section of the act of (he 7th August, 
J789, for establishing the Department of War. See, also, the ?th 
section of the act to eat^lish a Treasury Department, the Sd Sep- 
tember, 1789. 
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CHAPTER XXXIV. 



Constitution. Jkiicle V. 



CONSTITUTION. ART. V.— MAKING AMENDMENTS. 

Art, 6. Congress, whenever two-thirds of both 
houses shall deem it necessary, shall propose amend- 
ments to this Constitution, or on the application of 
the Legislatures of two-thirds of the several States, 
shall call a convention for proposing amendments, 
which, in either case, shall be vdid, to all intents and 
purposes, as part of this Constitution, when ratified 
by the Legislatures of three-fourths of the several 
States, or by conventions in three-fourths thereof, as 
the one or the other mode of ratification may be pro- 
prosed by Congress. Provided^ that no amendment, 
which may be made prior to the year 1808, shaU, in 
any manner, affect the first and fourth clauses in the 
gth section of the first article ; and, that no State, 
without its consent, shall be deprived of its equal suf- 
frage in the Senate. 

It is not necessary that an amendment to the Con- 
stitution, proposed in Congress, and adopted by two- 
thirds of both Houses, should be submitted to the 
President for his approbation.(a) 

(a) Hollingsworth v. Virginia. 3 Dall. 378. 
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CONSTITUTION. AMENDMENTS.— ART. 11- 



Art. S. The judicial power of the Unired States 
shall not be construed to extend to any suit in law or 
equity, commenced or prosecuted against one of the 
United States, by citizens of another State, or by ci- 
tizens or subjects of any foreign State. 

The Supreme Court bav-ing decided, that as- 
sumpsit might he maintained against a State by a citi- 
zen of another State,(a) the State of Massachusetts, 
being sued among others, proposed this amendment 
to the Constitution, and it was duly ratified.(6) It has 
been assigned as the reason of its adoption, that all 
the States, when the Constitution was adopted, were 
greatly indebted, and an apprehension was extensive- 
ly entertained, that suits would be brought for these 
debts in the Courts of the United States, and that the 
States would not be left to adjust them, or other daims 
i^nst them,(c) 

A suit between individuals, where a State is not 
necessarily a defendant, and has had neither posses- 
sion of, nor property in the money sued for, is Bot 
within this amendmeDt, although a State sug^st a 

(a) Ante, 15. 

li) 1 Tucker's Black. 153. 

(c) Cohens v. Virginia, 6 Wheat. 406. 
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tide in itself to the sum demanded. As where the 
suit was brought by certain individuals against others 
in the IKstrict Court of the district of Pennsylvania, 
as a Court of Admiralty, to recover money which the 
former Court of Appeals, under the confederation, had 
decreed to belong to the plaintiffs, but which a State 
claimed, and in opposition to the decree of the Court 
of Appeals, the marshal of the State Court of Admi- 
ralty had paid the money to the Judge of that Court, 
who delivered it to the defendant's testator, then Trea- 
surer of the State, who received it for the use of the 
State, but gave a bond of indemnity to the Judge, in- 
vested the money in certificates, and annexed a me- 
morandum thereto, that the certificates would be the 
property of the State, when the State released him 
from the bond of indemnity, which certificates he 
afterwards funded in stock of the United States. The 
property remained in his possession after he ceased to 
be Treasurer, and in that of his executors, until after the 
institution of the suit, when the State, by act of assembly 
compelled a payment to them by the executors, under- 
taking to indemnify them, and to defend them against 
process to recover the money. It was determined, that 
the property was held by the testator as an individual, 
and not as Treasurer, and never belonged to the State, 
nor was in its possession, and the suit not being against 
the State, the Court had jurisdiction.((/) 

The Legislature of the State of Ohio, on the 8th 
February, 1819, passed an act, to levy and collect a 
tax upon each office of discount and deposit establish- 
ed by the bank of the United States within that State, 
namely, one at Cincinnati, and the other at Chilicothe. 
One of the defendants, Osborn, the auditor of the State. 
in conformity with the provisions of the act, (notwith- 
standing an injunction from the Circuit Court of the 

(d) United States v. Peters. 5 Cranch, 115. See also antt\ 15. 
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United States, previously served upon him,) in Sep. 
tember, 1819, issued hia warrant to the other defen- 
dant, Harper, who entered the banking house at Chi- 
licothe, and forcibly took therefrom iOO,ooo dollars. 
On a motion to the Circuit Court, for a rule to shew 
cause, why an attachment should not issue against the 
defendants, for a contempt, in disreecarding the injunc- 
tion, it was objected, that the proceedings were against 
the auditor of the State of Ohio, and were in effect 
sueing the State ; that they went to controul the collec- 
tion of Slate revenue; prohibit tlie State officers from 
cxccutitig the laws of the State; and that, under the 
above article of die amendments, the Court had no 
jurisdiction ; but the Court decided, that a suit against 
a State officer is not necessarily a suit against a State: 
and though he acts by virtue of a law of the State, 
yet if that law be unconstitutional it is a nullity, and 
he is individually responsible ; that if a State passes 
a void law, an officer acting under it may be enjoined, 
and llic law taxins; the branch bank being unconstitu- 
tional, according to the decision of the Supreme Court 
of the United States in the case of M'Culloch v. the 
State of Maryland,(e) the Court had jurisdiction ; and 
the rule was made absolute.(/) 

A writ of error from the Supreme Court of the 
United States to a State Court, to remove a judgment 
in which a State is plaintiff, for the purpose of re-exa- 
mining the question raised below, whether that judg- 
ment is in violation of the Constitution or laws of the 
United States, is not a suit commenced or prosecuted, 
within the meaning of this amendment, and will be 
sustained. Whether a writ of error in such case, the 
effect of which would be to restore the party to the 



(e) 4 Wlieat. 316. on(c, 394. 

(_,'■) Bank of the United States v. Osbom and Harper. Nat. 
Iniel. October 7, 1820, and Nilea's Reg. It appears 2 similat de- 
cision was had in Kentuclt)'. 
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possession of a thing which he demands, would be 
within the amendment, is not decided.(g) Nor is a 
writ of error within this amendment, which is sued 
out from the Supreme Court to bring up a judgment 
in a State Court, rendered in favour of a State against 
one of its own citizens: for the prohibition against com- 
mencing or prosecuting a suit against a State, is limit- 
ed to one commenced or prosecuted " by a citizen of 
another State, or by a citizen or subject of a foreign 
State.''(A) As the amendment does not comprehend 
controversies between two or more States, or between 
a State and a foreign State, the jurisdiction of the Court 
still extends to these cases.(i) It is also said, that this 
amendment is confined strictly to suits at law, or in 
equity, and does not comprehend suits of admiralty 
and maritime jurisdiction.(A:) 

(,f) Cohens v. Virginia. 6 Wheat. 412. 
(A) lb. 412. 
(i) lb. 406. 

(k) United States v. Bright and others. 3 Hallos Law Journ. 
225. Washington J. 



THE END. 
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former Couit of, 1 1 . 
to Circuit Court, 138, l4l . 
Appearance, frffi ct of, 76, 119, 155. 
Appointment to office, 357. 
Appraisement under State laws, 178, 353. 
Argument, in Supreme Court, 81. 
Arrtfsts, in civil cases, 23. 

in criminal cases, 240. 
Assignees, suits by, 116, 224. 
Assignment of errors, 76. 



Attachment, for costs, 89. 

for not obeying snbpcena, t6i, 
163. 

for oppression of a witness, 163. 

against a witness, l6l, 255. 

to be served by marslial, 163. 
Authcnticitioo of recor<ls, &o. 376. 

B. 

Bail, in Circuit Court, 152. 
indemnification olj 153. 
in criminal cases, 240. 
Bank of the United States, where it may 

sue, 104, 105. 
power of con- 
gress to esta* 
blish, 343. 
cannot be taxed 
byaSute,394. 
Bankniptcies, power of State to |iass laws, 
309. 
dischai^ under, 1 5 1 , 31 1 , 351 . 
Bond, judgment by defaolt on, 158. 
manhals, 230. 



Case, to be furnished, and printed, 81. 

suted, 71. 
Certiorari, from Suprrme Court, 69, 70,75. 

Circuit Court, 143. 
Certificate of due form. .378. 

removal by, 63. 
Cessions of territorr , 201 , 337. 
Challenges of jurors, 169, 251 , 253. 
Charter parties, 207. 
Children, naturalization of, 363. 
Circuit Court, adjnuraments, 11,12,97. 

jurisdiction when States par* 
ties, 15. 

when SuprcfiM 
Coon haa ori- 
ginal, 17. 
crin.inal, 17. 
writs of errcH* from, K'. 
•eire facias, fee, 19. 
habeas eor|»us, 19, 65« 
in contempt, 19. 
teste of process, SO. 
aeals, 20. 
forms and mode tf p i r o o cgd* 

ings,20. 
power to make rules, 21, St. 
rules establiilied. 285. 
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Coniraclol'a Siutr, 17. 

imiuiriiii: Ihe obligatimi of, UC. 
CmU, 156, 177, 320. 

in Circuit CourO, 176. 



ecu, 30. 
KSl, 20. 
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of proceed- 
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minllj, 30, 
47. 
to make niln, 
21,22. 
crrorfroni,37, 4l. 
appeal, 27, 41. 
iteclimuipoleatatnn, 48. 
lliMrict Juilge, no lOtcc on 

appeal, 92. 
il«slliafpart7,164. 
or^^iniialion, 193. 
acting aa CLrouii Court, 194, 
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District Courts admiralty, and maritime ju- 

riidiction* 199. 
the waten not eeded, 201. 
in inland riTers, 201. 
in prize raits, 903. 
salvage, 206. 
tortt, 207. 
eontnolB, 207. 
seizures under laws of im- 
post, &(c., ISO, 209. 
proceedings in rem, 209. 
in personam, 
212. 
captures within jurisdiction, 
of the United SUtes, 216. 
sails for tortious seizures,21 5, 
seizures on land, 218. 
penalties and forfeitures, 218, 

219. 
suits by aliens, 221. 

by the United States, 

221. 
against consnls, 222. 
on patents, 223. 
habeas corpus. 224. 
injunctions, 224. 
criminal jurisdiction » 226. 
writs of errorfroro, 135. 
Diroree laws, 352. 
Dock yards, 338. 



Error, under same acts of Congress, 58. 
mandamus, 59. 
what must appear on the record, 59, 

60. 
what is a law of the United States, 61. 
judgment on mandate, 61. 
m penal and criminal cases, 62. 
habeas corpus, 62. 
practice in, 72. 
whence the writ issues, 72. 
teste and citation, 73. 
service, 75. 
return, assignment of errors, and 

pleas 76. 
appearance, 79. 
death of party, 80. 
exeoutiori, 85. 
from Circuit Court, 136. 
Evidence in treason, 373, 374, 375. 
Execution, on writ of error, 85. 

writ of, from Ciixuit, 136. 

stay of, on petition for new trial, 

174. 
forms of, 177. 
Ca. sa. 178. 

in United States suits, when 
Marshal dies, &c., 179. 
Expulsion, 285. 
ExpHtriation, 304. 
Exports, tax on, 346. 
Ex post facto laws, 346. 



Equity, jurisdiction of Circuit court, 180. 

District Court, 180, 
182. 

ne exeat and injunc- 
tions, 180. 

where several defen- 
dants, 181. 

in patent suits, 187, 
188. 

depositions in, 188. 

in perpetuam, 184. 

rules eAtablished, 184. 
Error, to the Circuit Court, 28. 
to District Coui-t, 28. 
to Territorial CourU, 28. 
in criminal esses, 30. 
on final judgment, 30. 
in mandamus, 33. 
in matters of discretion, 33. 
ioehallenges,34w 
in refusal to grant oyer, 35. 
demurrer to evidence, 35. 
matters of fact, 35. 
after removal by certificate, 35. 
on general verdict, 35. 
bill of exceptions, 36. 
when United States party, 37. 
value in dispute, 37. 
time within which to be brought, 40. 
to State Courts, 53. 
which to be directed to, 55. 
what the highest, 55 . 
when iudgmcnt final, 56. 
CD juagment after mandate, S6. 
agaimt title onder treaty, 56, 58. 



Farther proof, 49, 50. 

Forfeitures, proceedings for, 209. 

Forgery, in a State Court, 269. 

Floiida, Courts of, 227. 

Forti, Sec, legislation over, 338. 

Fraudulent conveyance to give jurisdiction, 

110. 
Fugitives, 385. 

H 

Habeas corpus, from Supreme Court, 19. 

what kinds may issue, 23, 67. 
no appeal toSupreme Court, 

62, 279. 
when issuable by Supreme 

Court, 66, 68. 
where person is in custody 
under State process, 134, 
1.55. 
m District Court, 224. 
by Sute Judges, 275. 
High seas, their meaning, 522, 329, 332, 
336. 



Impairing the obligation of contracts, 346. 

Impi*achnients, 363. 

Improvements, power of Congress to make, 

311. 
Implied powers, 343. 
Impotti, ieizunsa under eaaet of, 909. 
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Records, how proved, S76. 
Removals from State to CireoitCoorts,123, 

186. 
District Courts act- 
ing as Circuit 
Courts, 194,341. 
on opioioos opposed, 63, 137. 
Retrospective lavs, 347, 353. 
Reversal, judgment on, 84. 

damages and costs, 86. 
in Circuit Court, 138. 
Representatives, apportionment or,S83. 
Revolt, 335. 
Roads and canals, 311. 
Robbery on the high seas, 983. 
Rales csublislicd for Cireait Courts, 185. 



Salvage, 206. 

Scire facias. 65. 

Seamen, 874, 291. 

Security on writ of error, 75. 

Seizures, 209, 218. 

Senate, 284. 

Sei'viee of process, 151. 

writ of error, 75. 
Ships, running away with, 329. 
States, wriu by and against, 14, 15. 
practice in suits against, 22. 
Courts, writ of error to, 53. 
operation of State Ihws, 147, 149, 

178,183,245. 
what considered such, 
laws, treason under, 371. 
jurisdiction of Couruand magistrates, 

266,270,273. 
Habeas corpus, 275. 
laws cannot take away r^ts under 

United States, 37, 282. 
Courts not to be enjoined by United 

Sutes Courts, 180. 
cessions by, 338. 
s>team boat case, 291. 

Subposnas for President, Judges, &c., 160, 
162,163. 
attachmrnt on, 163, 164. 
Supersedeas, 79, 77, 78. 
Supreme Court, quorum, 9. 

time and place of session, 9, 10. 
adjournment, 11. 
Clerk, 11, 23. 
original jurisdiction, 13. 
practice, 19. 

exclusive jurisdiction, 17. 
attomies, ;?.?. 
appelate jurisdiction, 37. 
Supreme law, 391. 
Sureties of the peace, 248. 



Tax, direct, 284. 

in district of Colombia and Territories, 
284»890. 



Tax, on carriages, 889. 

on branches of tha bank of the United 
Sutes, 394. 
Territorial Courts, 827. 
Territories, power of Congress over, 389. 
Teste of writ of error, 73. 
Torts, maritime, 295, 207. 
Treason, juries in, 249. 

challenges, 251, 852, 253. 

new trial, 254. 

adjournment on trial, 254. 

Int of witnesses and jurors, 855. 

counsel, 855. 

power to commit in, 243. 

proof on, 845. 

m what levying war consists, 367. 

who levy war, 370. 

whether all are principals, 370. 

not to be extended by construc- 
tion, 371. 

under a State law, 

what indictment must state, 378. 

proof of overt act, 373. 

evidence in, 373. 

what sufficient to find a bill, 375. 
Treaties, 53, 149. 

piracies under, 328. 

supreme law, 391. 

how for obligatory on Courts, 395 
to 400. 

presidenU power in executing, 397. 
Trespass quare olaiisum fivgit, 1 17. 
Trial, place of, 846. 

U 

United States, not sueable, 37, 315. 

subject to writ of error, 27. 
not subject to costs, 88. 
suits by, in Circuit Court, 107, 
881. 
attachment, 108. 
on contract, 107. 
in District Court, 821 . 



Value, on writ of error, 97. 

on appeal, 46. 

in Circuit Court, 106. 
Vcaire de novo, 84, 138. 
Vessel of war, 803. 

W 

Waver of irregolar service, 7^^ 119, 155. 

War, rights of, 316. 

Warrants, 840. 

Waver of irregular process, 119, 155. 

Widow, naturalization of, 303. 

Witnesses, Pn^sidcnt, kc, 161, 168, 163. 

dischar^of when arrested, 164. 

depositions of, 170. 

postponement of trial forabieneo 
of, 174. 
Writs in Snpreme Coort, 80. 



•» 



ftp HMln 3>nMB, Vtir"Canri," md" Cimtiit." 

Dl, llni-10. UcTura ■< AWr Tti*," iaiert ■' Saui^m JtUnei »J.' 
M, liiiH II, unil pijta 91, liu 4, frara hociDm, br "Jmlie*>," mil " 
103, now (e) ilue 3. Ildbre •' Court/ inacn •• OrcuU." 
lU, ling II. A(l*r " Cmtitutin," Igwrt " tnalirt." 
ir«. Tli«MierM«nh in,17>S,c*irimlMM«k3(l,1Tn. SwibeaM^ 

February, ITM, Bhish rrgiilnlfi fr«. ' " _ 

■ili, Uac ll,frmiit.<illiiiii, ■• ■JSlli .y.n7, im0,"ih™l,ll.p,ils«m5. " iUlh ft- 

ftrunry, 1 807." 
.-M4, line li. Slrikr uiil ■' other." 



-t^s^BMm^^iM^i^ 



■^*ir.- ^- 



■i^^ ■■!N.-.«ii 



V* 



{ 



.. ^ 



■J 






• ■» 



ERRATA. 



Page 91, line 3, note. Fbr « C^Mrf," read « CtVciii^." 

94, line 10. Befon •* /fern Tm*,*' ioMit « Stuihem JMUnct •/.** 
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